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OPINION NO. 76-001 

Syllabus: 
1. Time not actually \':orked is excluded in computing 

ovAr.t:i.me fo:r. county t;>)'llployeeF: •Jnder R.C. 4llL03 RO that lun(!h 
hours, vacation time and sick leave time are not to be con
sidered "hours 'k'O:rked". In computing overtin1e, such payment 
is to be made for all hours vrorked in excess of 40 per week. 
However, overtime may also be paid for e>:tra hours vrorked 
\·~here a standard work \'leek of less than .J.O hours has been 
established. (1975 Op. Att'y Gen. No. 75-078 approved and 
followed.) 

2. Credit under R.C. 325.19 for vacation pay to county 
employees is to be computed for full time employeeB on the 
basis of service completed by pay_E_eriods_, not ~urs actual~y 
\'10rked; and vacation pay for part-time employees rs-not ava~l·
able, pursuant to the provisions of R.C. 325.19. 

3. Sick leave credit for both part-time and full-t;i.me 
count.y employees is 1:o be computed pursuant to R.C. 124.39~ on 
the bas:i.s of h.ouxs v:orked. 

To: Richard B. McQuade, Jr., Fulton County Pros. Atty., Wauseon, Ohio 
By: William J. Brown, Attorney General, January 12, 1976 

I haw:: l;ol.o~·•= 1r.e your ::r:oauast for clc.rification of 
R.C. 4111.()3 regD.rding c~rtain aspects of overtime pc.y in 
cotmty govcrreilcnt. 

Initially, you inquire u.s to ;·;hether cmployae lunch 
period:; urc inclucled in the dGl:inition of n forty hour 
t ... orb·moi:. n.c. 4111.03 provides in pertinent. part; 

"1\n C.!l.'lploycr !3hall pay em cmploy~!C for 
overtime at a tw.gc rata of one and one-half 
times the cunployco 's wage rate for hour~ 
\v'orl:.ct.! in excess of forty houra """fil'''ncwork
ttcoY~. -•• n 

(Emph~Gia nddad.) 

The anst-tcr to your $!irst {!U(:.fition doponds in large part 
on the intf!l:-prctu.tion C:ll! "hours ~.;ori~cd." In this regard, I 
rofor you to 1970 Op. At:t'y Gen. no. 70-·110 Hherein R.C. 143.11, 
tho f!ororunnm: of: no,., R.C. 124.18, uhich contains l'l.'lguage 
oir.tilar to R.C. 4111.03, uas intor-p:.:-eted in regard to overtime 
pay. Tho syllabus of that opinion reads as follows~ 

"Hours fo:r: which a state cmployeo is com-· 
pemw.tod, bu'i: during ~.,rhich he does not actually 
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work because of e!ok leave, vacation leave, or 
the occurrence of a holiday, should not be computed 
as 'work hours' for tha purpose of determining tha 
eligibility of said employee for pay at the over
time rate prescribed by Section 143.11, Revised 
Code. • 

2-2 

In excludiug hours compensated for but not actually worked 
for the purpose of determining overtime pay, Opinion No. 70-110, 
supra, relied upon two Federal District Court interpretations of 
m1n1mum wage and maximum hours amendments to the Fair Labor 
Standards Act, which also contain language similar to that found 
in R.C. 4111.03. In ~1archant v. Sands, Taylor & Wood Co., 75 F. 
Supp. 783 (D.C. Mass. 1948), sick leave hours were held not to be 
included in the forty hour total and in Sawyer v. Selvig Mfg Co., 
74 F.Supp. 319 (D.C. Mass. 1947), vacation time was held not to 
be properly computed in determining overtime eligibility. 

Thus, \'lhether a county employee is compensated for his lunch 
hour or not, it is clear that his lunch hour, which is time that 
he does not actually work, should not be computed as "work hours" 
for the purpose of determining overtime pay. 

Your second question is whether vacation and sick leave time 
should be included in determining whether an employee is entitled 
to overtime. Again, I refer you to Opinion No. 70-110, supra, 
wherein the language of former R. C. 143 .. U, which is simJ.lar to 
R.C. 4111.03, was interpreted as exclud1ng nu~h time. See, 
Marchant v. Sands, Taylor & Wood Co., supra; Sawyer v. Selvig 
Mfg. Co., supra. Hence, vacation and sick leave time would not 
properTy be-InCluded in computing a county employee's overtime. 
(Note that an amendment to R,C. 124.18 changes the conclusions 
in 1970 Op. Att'y Gen. No. 70-110 as to "st.ab'! employe,':!s".) 

Your next question is whether vacation and si~k leave pay 
is based on an eight hour day, or on the number of hours in a 
day regularly worked. 

With respect to vacation pay for county t:mployees, R.C. 
325.19 states in pertinent part: 

"Each full-time employee in the several offices 
and departments of the county service, including full
time hourly-rate employees, after service of one year 
. • • shall have earned and \vill be due upon the 
attainment of the first year of employment, and annually 
thereafter, eighty hours of vacation leave with full 
pay • • • • Such vacation leave shall accrue to the 
employee at the rate of 3 .1 hours fo.r.:"each biweekly 
period for those entitled to 80 hours per year • . • " 

It is apparent from R.C. 325.19 that vacation leave accrues 
to full time county employees on the basis of pay periods, and the 
statute does not differentiate on the basis of hours worked. 

With respect to sick leave, Section 124.38 provides in 
pertinent part: 

"Each employee • • , in the various offices 
of the county ..• shall be entitled for each 
completed 80 hours of service to sick leave of 
4.6 hours with pay." 
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The language indicates that, unlike vacation pay, sick 
leave is to accumulate on the basis of hours of service actually 
completed. 

Your fourth question asks what is the approved method of 
calculating the hourly wage for a salaried employee who works 
less than or more than 40 hours per week. 

Section 325.17 empowers the officers ruetioned in R.C. 
325.27 to arpoint r.r~d t~mpl0y ,rc::ricu~ nssis·tu.r·ts and fi;.~ their 
compensation. That section further provides that the guide-
lines for salary be set by the board of county -::::>mmissioners. 
In considering how to determine an hourly wage, I would suggest 
reference to Section 124.15, which sets up a ~ay scale for state 
employees. Analysis of the figures contained therein •.vill reveal 
that the annual wage is the mathematical product of the hourly 
wage times a 40 hour week, times 52 weeks.' Thus, I would advise 
that the samejprocess be applied on the county level by dividing 
the annual salary by 52 (weeks) and by then dividing that weekly 
salary by the number of hours in the employr . 's standard work week. 

In regard to count}' employees who vlOrk less than or in 
excess of forty hours as an established workweek, I direct your 
attention to 1975 Op. Att'y Gen. No. 75-078, the syllabus of 
which reads as follows: 

"1. When county employees are required to work 
in excess of forty hours in one workweek, R.C. 4111.03 
requires that such employees be paid at a rate of one 
and one-half times their regular rate for such extra time 
worked. However, county officers defined in R.C. 325.27 
may, pursuant to their authority under R.C. 325.17 to 
fix compensation, establish a standard workweek of less 
than forty hours for those employed in their respective 
offices and may pay an overtime rate for time worked in 
excess of that fixed standard. 

2. A county officer's determination under 
R.C. 325.17 of a standard workweek for purposes 
of overtime pay must be part of a uniform plan 
which applies equally to persons performing sub
stantially the same jobs within that office." 

Your last question is whether part-time employees are entitled 
to sick leave and vacation credit. R.C. 124.38 states that "each 
employee", including a county employee, is entitled to sick leave, 
as per the formula: 4.6 hours sick leave for each 80 hours of 
service. R.C. 325.19, the statute authorizing vacation leave, as 
amended, applies to full-time employees. In fact, one of the 
changes in this amended version I·Tas the deletion of that language 
which had previously authorized vacation leave for part-time 
employees. 'l'hus, sick leave credit is authorized for part-time 
employees, ,.,bile vacation leave is not. 

Based on the foregoing it is my opinion and you are so 
advised that: 

l. Time not actne>.l J.y \o!orked is exC"luded in comr>utin'J over-
time for county employees under R.C. 4111.03 so that lunch 
hours, vacation time and sick leave time are not to be con
sidered "hours worked". In computing overtime, such payment 
is to be made for all hours worked in excess of 40 per week. 
Ho·.,;ever, over.time may also be paid for extra hours \•!utked 
where a standard work week of less than 4 0 hours lHs beeJ .. 
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established. (1975 Op. Att'y Gen. No. 75-078 approved and 
followed.) 

2. Credit under R.C. 325.19 for vacation pay to county em
ployees is to be computed for full time employl:!es on the basis 
of service completed by P§l.LJ2eriod~, not !_1~ act,lally worked; 
and vacation pay for part-time employees is not available, pur
suant to the provisions of R.C. 325.19. 

3. Sick leave credit for both part-time and full-time county 
employ~es is to be computed pursuant to R.C. 124.38, on the 
basis of hours worked. 

OPINION NO .. 76-002 

Syllabus: 
A prosecuting attorney has discretionary authority to 

operate a criminal diversion program provided that the exercise 
of such discretion in determining not to prosecute is in 
acc:ordancc with cons t:i tutional guaru.n tees of es·~al protection, 
and provided that the program is designed and implemented so 
as to provide a viable alternative to criminal prosecution con
sistent with maintaining protection of the public. 

To: George C. Smith, Franklin County Pros. Atty., Columbus, Ohio 
By: William J. Brown, Attorney General, January 22, 1976 

2-4 

You have requested my opinion as to the legality of the 
criminal diversion program which vTas recently initiated by your 
office. Specifically your concern is whether a prosecuting 
attorney has authority, pursuant to his traditional prosecutorial 
discretion, to establish such a program. 

•rhe diversion program in question is outlined in materials 
furnished by your. office. By design it attempts to provide a 
viable non-criminal channel for the rehabilitation of certain 
putative offenders. Under the diversion program prosecution 
of first time offenders arrested for certain non-violent 
felonies is deferred, and, upon successful completion of the 
terms set by the prosecutor, the charges are dismissed. 

In order to qualify for the program, the individual charged 
must be an adult residing within Franklin or adjacent counties. 
Referrals of potent;al canclidates may be made to the Diversion 
Unit of your office from several sources. In addition the 
incU vidual must have no prior felony conviction or pattern of 
criminal behavior, must consent to the program and the conditions 
set by the Unit, and must waive his right to a preliminary hearing, 
his right under Rule 8 (A) , Rules of Superintendence of the Supreme 
Court of Ohio to indictment within sixty days after having been 
bound over and the right to a speedy trial. Consent must also be 
given by the arresting agency and the victim of the crime, if any. 
Further screening includes the collection of general background 
information concerning an applicant for the program. 

A defendant's acceptance into the program is effected 
through an appearance before the Court of Con~on Pleas, at which 
time he waives the rights discussed above and agrees to comply 
vTith the conditions of the program imposed by your office. The 
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defendant is not required to enter a plea to any charge, and in 
fact he is not eligible for the program if he has already been 
indicted by the qranc1 jury. Once accepted, emphasis is placed 
on finding the source of the individual's problem and then providing 
approprlate assistance. This may entail counselling and assistance 
in the home, employment, or school environments. 

Violation of the conditions of the program may result in the 
initiation of formal criminal proceedings. Upon successful 
completion, however, the prosecutor will file a motion to nolle 
prosequi or dismiss the charges. 

Many states have specific statutes providing for diversion 
programs. (See, for example, Connecticut General Statutes 54-"/6 P, 
Annotated Laws of !1assachusetts, Chapter 27671.). There is, however, 
no specific statutory authorization for the operation of such a 
program in Ohio, although the General Assembly has endorsed the 
general concept of an alternative to prosecution and conviction 
of certain types of crimes. See R. C. 29 51.041 ~~ '9naci.::P.c1 by !\!:1. 
Sub. H.B. No. 300, effective 7-1-76, which provides for treatment 
in lieu of conviction in the case of certain drug related offenses. 

In the absence of any statutory authority for establishing 
a general diversion program such as you have described, it is 
necessary to consider whether a prosecuting attorney may, as an 
exercise of prosecutorial discretion, establish and operate this 
type of program. 

The Courts of this state have recognized that there exists 
a degree of discretion which may be exercised hy a prosecuting 
attorney in determining whether or not to p=osecute an individual. 
See, e.g. State v. Steurer, 37 Ohio App. 2d 51 (Sununit Cty Ct. 
Api). l9i3)-;-State---v. 'lroc.adero, 36 Ohio App. 2d 1 (Franklin Cty. 
Ct. App. 1973); Chenault v. -Tefean, Pros. Atty., 48 Ohio App. 28~ 
(F'ayette Cty. Ct-:-1\.pp. 1933). i·lhile no stat-utory provision 
affirmatively outlines the parameters of prosecutorial discretion, 
standards have been inferred from R.C. 309.05, which provides for 
a prosecutor's removal for misconduct, as well as from consti
tutional guarantees of equal protection. 

In Chenault v. McLean, supra, a complaint was filed to remove 
a county prosecuting attorneY,charging J-:im •t~ith wanton and wilful 
neglect of duty and gross misconduct in failing to have a case set 
for trial. Recognizing that circm:~stances sometimes exist to 
justify a prosecutor in applying to have an indictment nolled, 
the court noted, at p. 288: 

"The mere fact that indictments vle:re nolled upon 
the application of the prosecuting attorn3y would not 
of itself necessarily constitute either wanton or wilful 
neglect. If such recommendation was the result of 
disl}onesty, or resulted frou any improper notion 
upon the part of the prosecuting attorney, then 
such recommendation of the prosecuting attorney 
would constitute ~ranton conduct. It is well 
understood that a ~rosecuting attorney can not 
nolle an indictment. 'l'he indictment r:wst b-2 
nolled by the court, but may be nolled by the 
court only upon tLe recor.m~endaticn of the prose-
cuting attorney. If the co~plaint set forth 
any facts showiny that sucn reco~nenuation upon 
the pa!:t of the prosecuting attorney vias made 
through improper motives, then a different propo-
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sition would be presented. The amended complaint 
does not state any reason for his not reassigning 
or retrying case No. 2 80 7. t-re can not tell from 
a reading of the amended complair.t whether his 
reasons for failing to reassign a.nd try case No. 
2807 were valid and proper, or whether they were 
the result of some improper motive upon his part." 

2-6 

In State v. Steurer, supra, the court considered, as a de
fense to a criminal conviction, that a prosecuting attorney denied 
defendants equal protection under the law as guaranteed by the 
Fourteenth Amendment to the Constitution of the United States and 
Article I, Section 2, Constitution of Ohio, by indicting only a 
few of the persons involved in a fraudulent security scheme. The 
court acknowledged th~t cases uphold prosecutors' discretion to 
determine whom to prosecute. In exercising this prosecutorial 
discretion, a "rational basis" must be employed in the selection 
of the person to prosecute. Id. at 58. The court quoted the 
following test found in 4 A.L:i~. 3d 404, at 410, to determine 
whether the exercise of discretion (selection) violated the 
Equal Protection Clause: 

"[I]t is insufficient merely to show that 
other offendGrs have not been prosecuted; or that 
there has been laxity of enforcement, or that there 
has been [as herein] a conscious exercise of selec
tivity in enforcement, but there must be sufficient 
evide~ca presented to establish the existence of 
intentional or purposeful discrimination which is 
deliberately based upon an unjustifiable standard 
such as race, religion, or other arbitrary classi
fication. n 

The American Bar Association Project on Standar-c\s for 
Criminal Justice, Standard 3.8, relating to the prosecution 
function, charges a prosecutor \vi th the responsibility to explore: 

"[T]he availability of non-criminal disposi
tion, including programs of rehabilitation, formal 
or inforroal, in de~iding whether to press criminal 
charges; especially in the case of a first offender, 
the nature of the offense may warrant non-criminal 
dispcsitir.n." 

The discretion of a prosecutor in deciding whether to charge 
an individual with a criminal violation is discussed in A.B.A. 
Standard 3.9 sup~, as follows: 

"3.9 Discretion in the charging decision. 

"(a) In addressinq himself to the decision 
whether to charge, the-prosecutor should first 
determine whether there is evidence.which would 
support a conviction. 

"(b) The prosecutor is not obliged to present 
all charges \vhich the evidence might support. The 
prosecutor may in some circumstances and for good 
cause consistent with the public interest decline 
to prosecute,. notwithstanding that evidence exists 
which \'lould support a conviction. Illustrative 
of the factors \·•hich the prosocut.or mal' properly 
consider in exercising his discretion aro: 
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"(i) the prosecutor's reasonable doubt that 
the accused is in fact guilty; 

"(ii) the extent of the harm caused by the 
offense: 

"(iii) the disproportion of the authorized 
punishment in relation to the particular offense 
or the offender; 

"(iv) possible improper motives of a com
plainant; 

"(v) prolonged non-enforcement of a statute; 
with community acquiescence; 

"(vi) reluctance of the victim to testify; 

"(vii) cooperatior. of the accused in the 
apP,rehension or conviction of others; 

"(vii.i't ctvnilability and likelihood Jf p-co
secution by another jurisdiction. 

"(c) In making the decision to prosecute, the 
prosecutor should give no weight to the personal or 
political advantages or disadvantages which might be 
involved. or to a desire tc enhance his record of 
CO'n'.'ictiC!l~. 

"(d) In cases which involve a serious threat 
to the community, the prosecutor should not be 
deterred fro:n prosecu'.:icn by the fact that in his 
jurisdiction juries have tended to acquit persons 
accused of the particular kind of criminal act in 
question. 

"(e) The prosecutor should not bring or seek 
charges greate~ in nuw~er or degree than he can 
:>:easonably supp·:nt \-lith evidence at trial." 

OAG 76-002 

It appears from the foregoing that discretiona.ry authority 
to operate a diversion program such as you have described may be 
inferred from a prosecu.ting attorney's general powers and duties. 
However, the exercise of such discretion jn determining not to 
prosecute must be in atcordance with constitutional guarantees of 
equal protection under the law, and the program must be designed 
and implemented so that the prosecuting attorney's statutory funct::c1, 
as the public's criminal prosecutor is not neglected or subverted. 
Therefore, \vhile it is not necessa.ry that the diversi·Jn prograr.1 
guarantee success in each and every instance, it must be designed 
and implemented to provide a viable alternative to criminal 
prosecution. 

In this regard, I suggest that entry into your diversion 
program before a plea is received may in some cases ftTSt .~ate your 
attempts to insure compliance with the conditions ir~pcs2J upon 
persons accepted intc your program. Specifically, in the program 
you have outlined, an individual continues under the supervision 
of your cffice from six months tc two years. During that time, 
the prosecuting attorney :nay resume prosecution of a defendant 
who does not cont;inue to pc:.rticipate satisfactorily in the program. 
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However, as time pC~.sses the ability of a prosecutor to succ::essfully 
prosecute a case diminishes. Thus, after a defendant is accepted 
in~o the program, the threat of future prosecution becomes pro
gressively weaker and may provide little incentive for continued' 
cooperation. 

I ':"':!fer YO'.! again to the recently e.nac'.:.cd Am. Sub. I-I.B. Ho. 
300, in which t.he General Assembly adopted my proposals and 
authorized treatment in lieu of conviction for certain drug 
related offenses. Under R.C. 2951.04l(B), for certain defined 
drug offenders, the court may stay all criminal proceedings and 
orde~ an offender to a period of rehabilitation under certain 
court imposed conditions. However, as a cor-...U. i·1.on precedent to 
entry into this program, the individual must. .~•i.,;ad guilty or. 
no contest. When a plea of not guilty i!J entered, a trial must 
precede furthP.r consideration of the offender's request for 
treatment in lieu of conviction. The <.:ourt does not enter the 
conviction, but holds the plea in abeyal.~ during the period of 
rehabilitation. 

Under R.C. 2951.041 (F), failure to satisfactorily complete 
the period of rehabilitation or other conditions ordered by the 
court may result in an adjudication of guilt and imposition of 
sentence. The pertinent language of that subsection reads: 

"[I]f the treating facility or program 
reports that the offender has failed treatment, 
or if the offender does not satisfactorily 
complete the period of rehabilitation or the 
other conditions ordered by the court, the court 
may take suqh actions as it C!eems appropriate. 
Upon violation of the conditions of the oeriod of 
rehabilitation, the court ~ay enter an adjuCication 
of guilt and proc-eed as otherwise !Jrovided. If at 
any time after treatment has commenced, the 
treating facility or program reports that the 
offender fails to submit t.o or follmv the pre-
scribed treatment, the offender shall be arrested 
as provided in Section 2951.08 of the Revised code 
and removed from the treatment program or facility. 
Such failure and removal shall be considered by t.he 
court as a violation of the conditions of the period 
of rehabilitation and dealt with according to law 
as in cases of probation violation. At an:'! time 
and for any app:r:opriate reason, the offender, his 
probation uf:fic.;e:.:, the autllOri tv or L:epartment u.a·i:. 
has the duty to control and supervise the offender 
as provided for in Section 2951.05 of the Revised 
Code, or "!:he treating facility or program may petition 
the court to recon:lider, suspend, or modify its 
order for treatment concerning that person." 

(Emphasis added.) 

In the diversion program provided in R.C. 2951.041, the 
power of the. court to enter a conviction based upon the previous 
plea and adjudication of guilt provides the offender with a 
continuing incentive ·i:!o comply satisfactorily with the conditions 
of the rehabilitation program .. I explicitly urged the Ohio General 
Assembly to include the requirement of entry of a plea because I 
hac1 been advised by other states that their experience operating 
diversion programs without such a requirement were unsatisfactory. 
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Nith the passage of time it became increasingly difficult to 
reinstitute p~osecutions. The diversion program you have outlined 
lacks the safeguards and incentives such as are provided fer in 
R.C. 2951.041. The:ccfore, v1hile on its face your diversion program 
appears to be x-easont:tbly desigr1eC. to provide a viable alternative 
to criminal prosecution, I suggest that you give further con
sid~ration to the problem of enforcing compliance ~ith the con
ditions of the diversion program and to the possibility of incor
vorating some of the features of the program authorized by n.c. 
2951.041 in the ~vent that difficulties of this nature are 
encountered. 

In specific answer to your question it is my op:w~on, and 
you are so advised that n prosecuting attorn£'Y has c1iscn~tionary 
authority to operate ol criminal diversion program provided that 
the exercise of s11ch discretion in determining not to prosecute 
is in accordance wi~1 constitutional guarantees of equal pro
tection, and pr·JVicr:d that the program is c~esigned and imple
mented so as to provide a viable nlternative to crirr.inal prose
cution consistent with maintaining protection of the public. 

OPINION NO. 76-003 

Syllabus: 
The date contain;;,d in H.C. 47,1'1.05 hali r:o effect 

on the present and continuing isP>ui".nGe of tr.::.inee permits 
pm:suant to the terms of lt.C. 4747.10. 

To: Paul L, Barensfield, Exec. Sec., Ohio Hearing Aid Dealers and Fitters 
Licensing Board, Columbus, Ohio 

By: William J. Brown, Attorney General, January 28, 1976 

I h.:-'.VC before ~1c ~reu~ r~~(r~cs~: fc~ r~~r cp:!.~~5 .. c~ ........... ~ 
ccrning th<) int:cJ:"preto.-L:ion of the wo:ul "cu:c:ce:,ntly" a::; 
used :i.n R.C. 4747.10, which states in pertinent part: t.l!:l 
follows: 

"Each person currently engaged in 
training to become a licensed hearing aid 
dealer. or fitter shall apply to the !Jeering 
aid dealers and fitters licensing board for 
a hearing aid dealer's and fitt~r'a trainee 
permit. . " 

ll.s can be seen fl·om this plain language, it relates 
to issuance of trainee porm.its. R.C. 1:747.05, like R.C. 
4747.J.O, was enacted by 8.3:-G"l and became effective on 
November 25, 19G9, but it relatas to issuance of hearing aid 
dealers 1 and fit'i:e1.·s 1 liccnsco. 

R.C. 47~7.05 provides two different procedures to be 
follO\ved for licenses. 'l'he first, conlai.ned in R.C. 47/o..7. 05 
(A) 1 \vas to have been employ(-;d by the Board from the date that s. B. 
61 became effective "until July 1, 1970." The second, contained 
in R.C. 4747.05(C), is to be employed ''after July 1, 1970." 

The problem you have raised begins \\•ith the fact that 

April 1976 Adv. Sheet. 



OAG 76-004 ATTORNEY GENERAL 

the license prov1s1ons of R.C. 4747.05 contain specific time 
periods in which thr2 Board is to take different approaches, 
while the permit provision of R.C. 4747.10 does not contain 
references to any specific date. Instead, the latter section 
applies to "each person currently engaged in training. • " 

Your ques1:ion is \'lhether the permit provisions of R.C. 
4747.10 were designed to operate -because of the word "cur
rently" contained therein - only until the July 1, 1970 date 
specified (in R.C. 4747.05) as a cut off for certain licensing 
activities. Your concern is that the legislature may-have in_
tended no issuance of trainee permits after July 1, 1970 as 
woul6 certainly be the result if the cut off date in R.C. 
4747.05 were applied to the trainee permit provisions of R.C. 
4747.10. 

This issue is resolved as a matter of legislative in
tent as determined from the statutory language under basic 
rules of construction. 

R.C. 1.47 provides that in enacting a statute "the 
entire statute is intJnded to be effective." As indicated 
above, were the word currently construed so as to preclude 
permit issuance after July 1, 1970 then all of the language 
otherwise contained in R.C. 4747.10 would now have no effect. 
Because of that result in addition to the fact that neither 
R.C. 4747.05 nor 4747.10 contains anything to indicate a legis
lative intent to limit issuance of trainee permits after 
July 1, 1970, I conclude that the language of R.C. 4747.10, 
including the \vord "currently," operates now and at what-
ever point in time it is considered by the reader. That is, 
employment of the word "currently" in the statute does not 
have reference back to the date of its enactment. 

Therefore it is my opinion and you are so advised 
that the date contained in R.C. 4747.05 has no effect on 
the present and continuing issuance of trainee permits 
pursuant to the terms of R.C. 4747.10. 

OPINION NO. 76-004 

Syllabus: 

2-10 

R.C. 325.20, requ1r~ng approval by the Board of County 
Commissioners before county employees may attend association 
meetings or conventions, applies to employees of County Hospital 
Boards which are established pursuant to R.C. Chapter 339 and 
County Boards of Hental Retardation which are established pur-
:;uant to R. C. Chapter 512 6, but does not apply to employees of 
CoJuntuni·i:.y ;.;e;,,; i.:ctl Hec.lll• anC: Rei.:r.:cdution Dourds Hhich arc cct~lished 
pursuant to R.C. Chapter 340. 

To: John T. Corrigan, Cuyahoga County Pros. Atty., Cleveland, Ohio 
By: William J. Brown, Attorney General, January 28, 1976 

I have bc:f.ora mo yout• Y."oquo:>t r.or rny opinion 1-1hich 
reads as follo\otG ~ 

"Your opinion is requested atJ to whether 
or not Hevised Code 325.20 requiring ll!J~)roval by 
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tha Board of Coun·t.y Corornisd<mera of ~lttc,mdancc 
by county e!~plo~tees at as!.toc:l.t;.tioll lnc!<?:i:inqs or 
convc:nt.ionfl, appliua to ~mplo~rees of nny or all 
of the f.ollo\dng Boarda: 

"(1) Tho Count:\' nosp::.t~.:l noard e>:isting 
by virtue of Chapte:c 3J 9 of tho Revirwct Code. 

"(2) The Cornr.tuni.ty Han tal Health and Re
tardation Board existing by virtue of Chapter 
340 of th~ Rcv.tsed Codo. 

"(3) The county noard of Hentll.l r~«l!tardn
tlon c~dr.tHng by virt\W of Chnptor 5126 of: tha 
Rcvlt::oc1 c.:.odo." 

OAG 76-004 

Initially, it should be established that where tl~ 
expenditure of public money is involved, statutes authori
zing such must be strictly construed. See State v. McKelvey, 
12 Ohio St. 2d 92, 41 Ohio Op. 2d 372, 23i ~2d 39TlT96'i). 
See also State, ex rel. Leis v. Ferguson, 149 Ohio St. 555 
Tl94BT-~ With respect to expenditures of money by boards of 
county commissioners, my predecessor stated in 1953 Op. 
Att'y Gen. No. 3063 at p. 464: 

"In ascertaining th~ powers that may be 
exercised by a county or by any of its boards 
or commissions, we are not permitted to indulge, 
in any degree, the consideration of convenience 
or desirability, or even the goal of greatest 
efficiency. Counties are strictly creatures of 
the legislature, and the count--;;;-commissioncrs and 
other officers of the county have only those 
powers which the leg1slature has seen fit to 
grant and those which are clearly1mplicd and 
essent1al to the carrying out of the powers 
gr'anted • J.l OhiO ,:JUr :i.sprUCienCe 1 puge j j;;: • 
Thfs--rule is particularly emphasized in matters 
involving the expenditure of public money. In 
11 Ohio Jurisprudence, page 573, it is said: 

"'The authority to act in financial trans
actions must be clear and distinctly granted, 
and if such authority is of doubtful import, the 
doubt is resolved against its exercise in all cases 
where a financial obligation is sought to be imposed 
upon the county. 1 " (Emphasis added.) 

The Section to which you refer in your letter of request, 
R.C. 325.20, states: 

"Except as othen,rise provided by law, no 
elected county officer, and no-deputy or em
ployee of tl1GC'Oiln-1:y,-5haiTaH-en'd, at county 
expense, any association meeting or conven- -
tion, unless authori7ed by the boa~d of county 
comrnTssion er s -:---BeTore-sucll u llm~"ii:'CG maybe-
made ;-the head of the county office desiring 
it shall make application to the board in 
wr.it.ing showing the riece<;sity of such atten
dance and the probable costs to t.he county. 
If a majority of the members of the board 
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approved the application, such expenses shall 
be paid from the moneys appropriated to such 
office for traveling expenses." 

(Emphasis added.) 

The intent of R.C. 325.20 was expressed by my predecessor 
in 1962 Op. Att'y Gen. No. 3067, at p. 445: 

"'rhc intent \vas to require all personnel 
of the county \vho wish to travel at county ex
pense to association meetings and conventions 
to first obtain authorization from the board of 
county commissioners." 

The only exception to the above stated standard is pro
vided in the first sentence of R.C. 305.20 which states: 
"Except as otherwise provided by law." Thus, unless there 
are statutory exceptions, employees of county boards must 
have ·the approval of the county commissioners before attend
ing association meetings or conventions at county expense. 

R.C. 339.03 provides the powers and duties of the County 
Hospital Board Trustees and reads in pertinent part: 

"The trustees shall serve without compen
sation but shall be allowed their necessary and 
reasonable expenses incurred b1 the performance 
of their duties. Such expenses shall be paid 
out of tl1e funds pl~ovlded for such hospi 1:.'11. 
The board o£ count..}' hospital tru!;tees m.<y em
ploy such help as is necessary to perform its 
clerical work, superintend properly the con
struction of such hospital, and pay the expenses 
thereof, including the salary of the adminis
trator as provided in section 339.06 of the 
Revised Code, out of the funds provided for such 
hospital." 

2-12 

Similarly, R.C. 5126.01 provides that bodrd members of 
County Boards of Mental Retardation shall serve without compen
sation but "shall be reimbursed for necessary expenses incurred 
in the conduct of board business." R.C. 5126.03 provid~s the 
powers and duties of the county board of mental retardation 
and states in pertinent part: 

"The county board of mental retardation, 
subject to the rules, regulations, and standards 
of the commissioner of mental retardatio!l shall: 

"(A) Administer and supervise facilities, 
programs, and services established under section 
5127.01 of the Revised Code and exercise such 
powers and duties as prescribecl by the commis
sioner; 

"(B) Submit an annual report of its work 
and expenditures, pursuant to section 5127.01 
of the Revised Code, to the corrmissioner and 
to the board of county cormnissioners at the 
close of the fiscal year and at such other 
time as may be requested; 
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"(C) Employ such personnel and prov~ae 
such services, facilities, transportation, and 
equipment as are necessary; 

"(D) Provide such funds as are necessary 
for the operation of facili·tics, prog1·mns, and 
services established under section 5121.01 of 
the Revised Code." 

OAG 76-004 

While the statutes pertaining to County Hospital Boards 
and County Hental Retardation Boards appear to allov1 board 
members to attend confr~rences necessarily incurred in the 
performance of their duties without prior county commissioner 
approval, such is not the case for employees of these t\·:o 
boards. Neither R.C. Chapter 339 nor R.C. Chapter 5126 
provide express or implied power which vmuld authorize their 
respGctive boards to usurp the powers of -che Be ord of County 
Commissioners as provided in R.C. 325.20. 'l'hat, of course, 
is not to say that it vJould be improper for the county com-
missioners to approve requests that such en~ployees attend 
conferences. 

With respect to Conununity Ment.al Health and Retardation 
Boards established t:nder R.C. 340.02, hO\vever, a different 
conclusion is reached as to their employees. I concluded in 
1975 Op. Att'y Gen No. 75-014 that joint county boards are not 
under the operational control of the county co1mn:i.ssioners. In 
that Opinion, I stated: 

"Similarly, a joint county conununity 
mental health and retardc.tion district is 
neither a subdivision nor s ubordinat.e de-· 
partment of any of the counties established 
by joint action of several counties which 
operate subject to the rules and regulations 
of the Director of the State Board of Mental 
Health and Mental Retardation. It follows 
that a community mental health and retarda
t.ion board, \·lhich serves more than one county 
is not a county board of any of the participating 
counties and is not entitled to legal counsel 
from the prosecuting attorneys of such counties 
under R.~. 309.09." 

It is upparent from the foregoing that such joint com
munity boards do not need the approval of the board. of county 
commissione:~s before authorizing conference attendance by 
their empl.oyees. 

In regnrd to single comr.mnity boards, I direci: your 
attent:ion to 1975 Op. Att'y Gen. No. 75-084, v:herein the third 
branch of the syllabus states: 

"3. l'llwre a singJ c~ county cc"""'i.mi·ty 
ment.al health Rnd reta.n"!<J.t:ion boa.ra deter
mines thut attendance of its n1ewjJeL·s or 
employees at a business conference will be 
in furtherance of the board's duties, no 
county commissioner app1·oval for attcl!dance 
is required." 
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Based upon these prior opinions, then, I conclude that 
neither the board mem!.::•ers nor the employc:,es of a Cor.ununi ty 
~1ental Heulth and Retardation Board are required to obtain 
approval of the county commissioners fo:;:- attendance at con
ferences which these community boards determine appropriate. 

Therefore, in sped fie ans1·1er to your request, it is my 
opinion and you are so advised that R.c: 325.20, requiring 
approval by the Board of County Conunissioners before county 
employees hlil:f attend association n>.eetings or conventions, 
applies to employees of County Hospital Boards l·ihich are 
established pursuant to R.C. Chapter 339 and County Boards 
of Ment~J. R01·ard~t1.c~ ~~~ict1 2rc cstabli~l~cd purs~~~t to ~.c. 
Chapter 5J.2G, but dcieB not apply ·to employees of Community 
H0ntal Health and Retardation Boards which are established 
pursuant to R.C. Chapter 340. 

OPINION NO. 76-005 

Syllabus: 
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H.B. 472 and H.B. 995, as they a~end R.C. 4513.11, are 
reconcilable. Animal drawn vehicles are required by n.c. 4513.11 
to display slow moving vehicle emblems. 

To: Robert P. Beck, Holmes County Pros. Atty., Millersburg, Ohio 
By: William J. Brown, Attorney General, January 30, 1976 

I have before me your request for AY opinion on the following 
questions concerning H.B. 472 and I:!.B. 995, as they amenc1 R.C. 
4513.11: 

· 1. Are amended Substitute House Bills llo. 
~72 and 995 reconcilable as they effect Ohio 
Revised Code Section 4513.11. 

"2. If said bills are reconcilable, must 
slow moving vehicle signs appear on Amish buggies 
used strictly for human transportation?" 

You state in your letter of request that the effect of the 
language in R.C.4513.ll(F) in its unamended form was to give the 
Amish people, whose primary means of transportation is by horse 
drawn buggy or \-lagon, an alternative to the slow moving vehicle 
sign otherwise required by R.C. Ll513.ll(D). You state further 
that the intent was to perMit the Amish people to cevise reflect .. 
ing systems and lights in lieu of slow moving vehicle signs which 
violate the religious principles of several of the A~ish churches 
in your county and surrounding counties. Your concern is that 
the two bills passed by the !lOth General Assembly anc:! signeCl. by 
the Governor seem to be irreconcilable in that Il.B. ~72 deletes 
certain language in R.C. 4513.ll(F) while n.n. 995 includes it. 
Further confusion occurs because the bills have the same effective 
c1ate. 
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As stated in your letter of request, H.B. 472 deleted Sub
section {F) which reaos as follows, from R.C. 4513.11: 

'· (1:") Animal-drawn vehicles which normally 
travel or are normally used at a speed of less 
than twenty miles an hour shall either comply 
with division {B) of this section when upon a 
street or highway or display on the rear thereof 
devices consisting of reflector materials and a 
lantern, or a red flashing light, either of which 
shall be visible from a distanct.J of not less than 
five hundred feet to the rear c'luring the time 
and under the circumstances specifie0 in section 
4513.03 of the Revised code. The red flashing 
light, or reflector devices and lantern shall be 
approved by the director of highway safety. ,. 

In addition, H.R. 1:,72 anendecl Subsection (A) of n.r. . .4513.11 
to read in pertinent part as follows; 

''All vehicles, includin animal-r1rawn vehicles 
ana veh~cles re erren to ~n D~v~s~on G of sect~on 
4513.02 of the Revised Code, not specifically re·
quirea to be equipped with lai'lps or other lighting 
devices by sections 4513.03 to .-1513.10 of the r.eviseCl. 
Code, shall, at all times specified in section 4513.03 
of the Revised Code, be equipped with at least one 
lamp displaying a white light visible from a distance 
of not less than one thousand feet to the front of the 
vehicle, and shall also be equipped \'dth two lamps 
displaying red light visible from a distance of n t 
less than one thousan8 feet to the rear of the vehicle, 
or as an alternative, one lamp Clisplaying a red light 
visible from a distance of not less than one thousand 
feet to the rear and two red reflectors vis~ble from 
all distances of si" hundred feet to one hunc1red feet 
to the rear when illuminated by the lawful lower beams 
of headlamps. Every animal-drawn vehicle shall at all 
timt!S be e uip ed with a slo\OT-rnovin vehicle emblem 
complying with Division (D of th~s section. 

(EQphasis added.) 

H.B. 472 was passed by the General Assembly on June 5, 1974, 
signed by the Governor on June 24, 1974, and becar.1e effective 
on and after January 1, 1975. 

H.B. 995, on the other hand, included Subsection (F), supra, 
and merely amended R.C. 4513.11(1\) to include the language "other 
than bicycles." Subsection (A) of H.B. 995 states: 

"(A) All vehicles other than bicycles, including 
those referred to in section l',5U.02 of the Revised 
Code, not specifically required to be equipped with 
lights by sections .4513.03 to 4513.10 of the Revised 
Code, shall, at the time and under the circumstances 
specified in section 4513.03 of the Revised Code, 
display at least one lighted light or lantern exhib
iting a Hhite light visible from a clistance of approxi
mately five hundred feet to the front of such vehicle 
ana a light or lantern exhibiting a red light visible 
from a distance of approxinately five hundred feet to 
the rear." 

(Emphasis added.) 

April 1976 Adv. Sheets 
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H.B. 995 was passed by the General Assembly on June 12, 1974., 
signed by the Governor on July 3, 1974, and became effective on 
and after January 1, 1975. 

Hhile certain provisions of the law as reflecteo in the above 
quoted language appear to contradict each other, in point of fact, 
the two acts are reconcilable. 

Article II, Section 15, of the Ohio Constitution, requires 
that when an act is amended, it must be stated in its entirety, 
and then must repeal the old act. That section provides in 
pertinent part: 

"Ho law shall be revived, or amended unless the 
ne\'r act contains the entire act revived, or the Section 
or Sections Amended, and the Section or Sections so 
ameno.ed shall be repealed." 

The problem that arises here is that ll.B. 472 takes effect on 
January 1, 1975, as does H.D. 995, and as such it is unclear 
whether the version of R.C. 4513.11 which !LB. 995 repeals is 
the original one or the version as stated in II.B. 472. 

Notice that the only language of H.B. 995 which is new to R.C. 
4513.11 are the words "other than bicycles;, in Section A. Everything 
else printed in Section 4513.11 of H.D. 995 is a restatement of the 
statute as it previously existed, as required by the Constitution. 
The question then arises as to why H.Fl. 995 clid not reprint the 
statute as amended in H.B. 472, thereby reflecting the new 
language and eliminating confusion. The answer is that H.B. 995 
was enacted on June 12, 1974, toThile H.B. -172 was not signed by 
the Governor until June 24, 1974. In other words, when H.B. 995 
was passed, H.B. 472 was not yet law, and according to Article II, 
Section 16 the statute had to be reprinted as it then existed and 
it was then in the unamended form. The language of H.B. 995 which 
appears to conflict with the ~mended version of n.c. 4513.11 as 
reflected in ll.B. 472, is nothing but the language of the olcl 
statute and it is reprinted not to undo P.P. 472, but only because 
the Constitution requires that it be printed. 

R.C. 1.52 of the Revised Code states in pertinent part: 

"(B) If amennments to the same statute are 
enacted at the same or 0ifferent sessions of the 
legislature, one amendMent without ref~rence to 
another, the amendments are to be hanaonized, if 
possible, so that effect may be given to each. 
If the amenc1ments are substantlvely irreconcilable, 
the latest in date of enactment prevails. The fact 
that a later amendment restates language deleteo by 
an earlier amen omen•:, or fails to incluc'le language 
inserted by an earlier amendment, does not of itself 
make the aPlendments irreconcilable. AI'lendments are 
irreconcilable only \~hen changes made by each cannot 
reasonably be put into simultaneous operation •. , 

The lar- :- sentence of that provision provio.es the solution to 
this problem--·'·only \'Then changes made • • • by each cannot be 
put into simultaneous operation." The only change made by H.D. 
995 is the additions of the words "other than bicycles'', which is 
certainly reconcilable "YTith the changes made in H.B. 47?.. The 
important point to emphasize is that the failure to reflect li.B. 
472 in I!.B. 995 does not mean that the changes of 472 were elimi-
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nated, but rather that H.B. 472 was not yet law, and thus could not 
properly be treated as such. 

In answer to your second question, I refer you to the last 
sentence of the first paragraph of qection (A), as stated in 
H.B. 472. 

"Every animal-drawn vehicle shall at all 
ti~es be equipped with a slow-moving vehicle 
emblem, complying with Division B of this Section. 

It thus seems clear that the legislature intended that animal v.rawn 
vehicles display slow moving vehicle emblems. 

Accordingly, and in specific answer to your request, it is 
my opinion and you are so advised that 1!.1'1. ~72 and 1-l.II. 995, 
as they amend R.C. ~513.11, are reconcilable. Animal orawn 
vehicles are required by R.C. ~513.11 to display slow moving 
vehicle emblems. 

OPINION NO. 76-006 

Syllabus: 
The bond .17C:gu:~::.cn;ont of P.. C. t1 713 .15 (F;) <•.~i~l:lc!i t0 

each r.osn;etolog~' :whool fnC'iHty acr:pitc conunon o;.:ncr.sh.i.p 
or. control by cne p:::r.:;on, fiJ::n or col:porat:lon of more th:"n 
one Buch facility. 

To: James W. Dawson, Exec. Sec., State Board of Cosmetol~y, Columbus, Ohio 
By: William J. Brown, Attorney General, January 30, 1976 

I have before me your request for my opinion con
cerning the bond requirements for comnetology schools. 
In your request you state: 

"The question arises with respect 
to corporations which operate mor~ thnn 
one school of Cosmetology in the state 
of Ohio; e.g., XYZ Corporation in Cleve
land, Ohio, owns and operates three 
schools of cosmetology, one in Cleveland, 
one in Canton, oae in Akron. The ques
tion, specifically, is ,.,hether under Sec
tion 4713.15(E), XYZ Corporation would be 
required to obtain three bonds, one for each 
of ito three schools, or would be requi:c~d 
to get only on(;') bond. " 

R.C. 4713.15 provides in pertinent part: 

"Schools of cosmetology shall ful
fill the following rcquir~~ents: 

" 
"(E) They s~all file with the Board, 

a good and sufficient surety bond executed 

Aprill976 Adv. Sheet.o 
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by the person., fi:t:l!\ o:c ccn:·pm:o.tion OlX'JJ."J.I:l.n~r 
such a school of cosmetology as principal 
and by surety company as surety in the 
amount of ten thousand dollars ( $10, 000) 

II 

I understand, as noted in your request, that your past 
practice of requiring a bond for each school facility, de
spite ownership, has been questioned by corporations O\·rnin~J 
more than one facility. The contention is that the bond re·· 
quirement of R.C. 4713.15(E) only relates to the "person, 
firm or corporation" operating a school and that, therefore, 
it is the intent of R.C. 4713.15(E) only to require a bond 
of the operating person or entity - regardless of how many 
school facilities it owns or controls. 

Inasmuch as R.C. 4713.15(E) contains a requirement 
to be fulfilled by "schools of cosmetology," the issue raised 

2-18 

is whether a person, firm or corporation which owns several cos
metology training facilities is but one school, or 'VIhethcr each 
separate training facility is a school. 

mean: 
R.C. 4713.0l(F) defines a "school of cosm~lolo~y" t~ 

"[A]ny pr~~ises, buildin~, or ~art of 
a builcli:'Cj in vlh:i.ch r;tudent..s a:ce jnr;lructc;(1 
in tlwoq· anc1 pract.i ::.:e of cosmcl:oJ.ouy." 

This ckf.i.n:i.t.i.on, bc:c:atwe it is structtn:ca in terr.:::> of 
"prcnl.i~'CS 11 llild ")Juilc.i:i;1'.1S 10 Dn(i not ill tern1c~ Of O!J.'l."i"d:ion;A] 

control, lf',1Vt~~.: J.i ttlc room ft>:::- one to a:rqu·.: 1·11.-, i: "~:chc·~·<I of co~;·· 
m~Jt-.olO-JY" Jn(~<.J.ns a cont:cn]J.jng pej·snn, f~.r1·r .. or Ct .• n:potr~t~on. Fu.L·-
ther, in~·:of:,r iiS there·· r;··;uJ,1. 1:'• ,;n;;fus.i.:m c' <Jllirin'J j_ntr,~,;p:::·ctat.ic;·, 
of this lanr_;Uu<JC:, I JV.Jt.c .brJrr. :, .. _,,,_,. n'c;,lc~-: 1 . L·lJC~t, h:i::::.-,r.i.c.:11J.y, 
every scho<1.i. f;lCil.i~:·;:, dcspil·•· u,-::lci·~;Jt.i.p p~· co:lt:r.n·l, )l;:s 
been rc"q-ui"r:·ccf .. i:o""T,·,:r-i,,id" n. !)C:'~ :·or Cilt::h f.JciJ..i.ty. 'l"it Ls past 
adm.i.n.i.stral:ivc pr.c:cticc.• hoJ.st·.(··:s J•:'/ c<>nclw·.i.on that u,,;orr~ is 
to be a bond i:or cuch sch(lOl t;_,_,:il..i.ty. ;._c:~, H.C. 1.49(1':). 

Furthcn·, a rev.i.e\"! of: th(: Vd:r.i.ou~-: p·;-ov::.s.io,•:~ jn n..c. 
Cho.pt.nr 47J.3 (relating to H''Jol]•·t.ic·n o.r C\:.:,Jw(f"l~JJg.i.:,·l::) 
l:eVei.>.lS that the legisL""l~:UJ:r• <:·r:<; I r..:;cd t!JI_: pln:;;:.~c.•:.; II :;c:luol::: 
of co~:metology" and "pc!:"•)Jl.>. Li nns Cll" cc,l:po:~;,;· j_on::.; O[>;;nlL:i n~: 

such a school" for different regulatory purposes. Compare 
R.C. 4713.13 , R.C. 4713.15(E), 4713.17(A) and 4713.20 '1itli 
R.C. 4713.02, 4713.04, 4713.15(A), (B) 1 (C), (D) and (E), 
4713.17(B) and 4713.21. 

From the plain import of the language in R.C. 4713.01 
(F), from the Board's past practice as a matter of adminis
trative interpretation, and from the distinctive legislative use 
of the phrase "school of cosmetology" throughout R.C. Chapter 
4713, I conclude that the bond requirement of R.C. 4713.15(E) 
applies to each school facility so that commori ownership of 
several facilities does not reduce the number of bonds re
quired. 

In specific response to your question, then, it is 
my opinion and you are so advised that the bond requirement 
of R.C. 4713.l~(E) applies to each cosmetology school faci
lity despite~ comr:-on ownership or control by one person, firm 
or corporation of mox-e th<m one such facility. 
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OPINION NO. 76-007 

Syllabus: 
A county children services board, established pursuant to 

R.C. Chapter 5153, may not establish a vacation benefit for its 
employees which exceed those provided for in R.C. 325.19. 

To: Thomas E. Ferguson, Auditor of State, Co1umbus, Ohio 
By: Wllllcm J. Brown. Attorney General, January 30, 1976 

I have before me your request for my opinion concerning 
establishment of employee vac~tion benefits, by a resolution of 
a county's Children Services Boarti, which are in excess of the 
benefits provided for by R.C. 325.19. 

County Children Services Boards are established pursuant 
to the provisions of R.C. Chapter 5153. Under R.c. 5153.11, the 
executive secretary of such a board appoints the board's employees, 
but neither he nor the board itself has the power to fix their 
compensation. Pursuant to R.C. 51~3.12 the employees of the 
board are in the classified civil service. This situation is, 
then, distinguished frorn that described in 1969 op. Att 'y Gen. 
No. 69··134, and in 1975 Op. Att'y Gen. llo. 75-078, wherein certain 
appointing authorities, as cow1ty officers, were concluded to 
have the power to fix certain provisions for err.ployee compen
sation on the basis of their listing in n.c. 325.27 anc'l the 
statutory authority of R.C. 3~5.17 to fix cowpensation. Thia 
situation is alao different than that in 1971 Of'. Att'Y G~n. 
Uo. 71-042, where I conclurlecl that th€ board of trustees of a 
county tuberculosis hospital has the power to rnnke cert~tin ray 
provisions not othe-rwise stat:utori ly e:cprcssed 1 upon thP. aut.hori ty, 
under R.C. 339.30, 339.33, to hire eraployees and. fix their compen
sation. 

Employees of children services hoards, as county employees, 
are subject to the provisions of n.c. 325.19,' which sets out the 
amount of vacation timP. ''each full-tinte employee in the several 
offices and d~partments of the county service" shall receive. 
It is accepted in the law that ncasures providing for the spending 
of public funds are to be strictly construed. State, ex rel. Leis, 
v. F~_r_<i\l_~o_!!, 149 Ohio St. 555 (1948). R.C. 325:T9-is aucna··--·-
measure, and so, it must be construed strictly. Therefore, since 
neither the executive secretary nor the county children services 
board is otherwise empowered to fix compensation for employees or 
otherwise increase vacation benefits it appears that R.C. 325.19 
is controlling and stands as the only authority for vacation 
benefits to employees of children services boards. 

It has been urged that 1965 Op. Att'y Gen. No. 65-222, issued 
by one of my predecessors, provides support for the position that 
R.C. 325.19 is not a limitation on the amount of vacation leave 
an employee may receive, but is rather a guarantee that at least 
that much be given. However, this opinion deals with the employees 
of county officials listed in R.C. 325.27 who have broad authority 
under R.C. 325.17 to fix the compensation of their employees, just 
as did the other opinions which were discussed above. 
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Neither the executive secretary nor the county children 
services board has authority to fix compensation under R.C. 325.17. 
Nor is this situation similar t0 the facts that led to my 1972 Op. 
Att'y Gen. No. 72-079. There I held that a board of education may 
grant more vacation leave than the minimum required by R.C. 3319.084. 
However, my opinion in that case was based on the fact that R.C. 
3319.084 expressly stated that t'I'TO weeks vacation was to be the 
minimum paid vacation allowed, and R.C. 3317.12 empowered the board 
to fix the compensation of its employees. "Paid vacation is clearly 
a part of employees' compensat.ion . . • • " Id. In the present 
case, R.C. 325.19 does not provide for a minlmum vacation leave, nor 
does R.C. Chapter 5153 empower the executive secretary or the 
children services board to fix the compensation of the board's em
ployees. Based on the foregoing, then, I must conclude that R.C. 
325.19 is controlling, and a county children services board may not 
establish a vacation benefit for its employees which is at variance 
with it. 

In specific response to your question it is my opinion, and 
you are so advised that a county children services board, estab
lished pursuant to R.C. Chapter 5153, may not establish a vacation 
benefit for its employees .,.,hich exceeds those provided for in 
R.C. 325.19. 

OPINION NO. 76-008 

Syllabus: 
'.L'here is no authority for the purchase of accident insurance 

for high school athletes from funds derived from ticket sales at 
athletic events and deposited in the student activity fund pur
suant to R.C. 3315.062. 

To: William F. McKee, Richland County Pros. Atty .. , Mansfield, Ohio 
By: William J. Brown, Attorney General, January 30, 1976 

I have bt9fore me your request for my opinion which 
raaC::s in p<!rtincnt part as f.ollows1 

" ••• I ask your opinion as to the legality of 
expanding money from the athletic budget, student 
activities account, fc)r the payment of the p~miwn 
for occident inaurllnco covera~to for varsity high 
nchool football players. Tht!Sc funds are derived 
entirely from ticket saleg for athletic events, 
and are not t.:u: revonua." 

Hith roBpect to expeneing public funds, it is well settled 
that Boartls of Education may d.o so only when authorized by statute. 
'l'h(~ ntat.ut<~ to 'I'Thich you re.F.er involves r.~onies collected· at 
athletic events und subuequently pnid into the spocial activity 
fw1do ilCCGunt eatablishEld by the board of e{uc.!ltiol'l. purouant to 
n.c. 3315.062. That atatuta etates in part: 
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"If more than fifty dollars a year is received 
through a student activity program, the moneys from 
such program shall be paid into an activity fund 
established by the board of education of the school 
district. The board shall adopt regulations govern
ing the establishment and maintenance of such fund, 
including a system of accounting to separate and 
verify each transaction and to show the sources from 
which the fund revenue is received, the amount 
collected from each source and the amount expended 
for each purpose. Expenditures from the fund shall 
be subject to approval of the board." 

OAG 76-008 

While R.C. 3315.062 may grant a board of education broad 
discretion in the establishment and maintenance of a student 
activity fund, it does not indicate what type of expenditures 
may be properly approved by the board. 

Article VIII, Section 4, of the Ohio Constitution requires 
that public funds must be used for a public purpose when it 
states: 

"The credit of the state shall not, in any 
manner, be given or lozned to, or in aid of, any 
individual, association, or corporation whatever; 

II 

This prov~s~on has been interpreted as prohibiting the use of 
public funds for something which has essentially a private purpose. 
Sec, State, ex rel. Dickman v. Defenbacher, 164 Ohio ~t. 142 (1955). 
It has further been interpreted to apply to funds which are not 
produced by taxes. See, St<Jte, e:: rc 1. Saxbe v. nrand, 176 Ohio 
St. 44 (1964). -

Thus, monies paid in~.o the studc11t activity func1 are to be 
considered public funcls anc't it must, then, be t:etc!rr•; ;H'cl l;lJcthcr the 
purcha~.>e of accieent insurance by i'l board of cc1ucatio;·, L· n 
statutorily authorized expendituie of public fun~s tor ~ v~li~ 
public purpose. 

The legislature has Authorized the purchase of various types 
of insurance by a board of education in several sections of the 
Ohio Revised Code. R.C. 3327.09 authorizes a Lonrd to purchase 
accident insurance for pupils riding on school buses. R.C. 3313.202 
permits a board to procure and pay for group life and medical 
insurance for its employees, while 3313.203 permits a board to 
purchase liability insurance for its members. In permitting these 
purchases of insurance, the legislature has evidently det~rmined 
that there exists a public purpose behind such expenditures. 
However, I am unable to locate any statute specifically or impliedly 
authorizing the purchase of accident insurance to protect students 
while they are engaged in extracurricular athletic competition. 

In addition, it has been well established in Ohio that statutes 
authorizing expenditures of public funds must be strictly construed. 
Accordingly, I concluded in 1971 Op. Att'y Gen. No. 71-034 that 
R.C. 3327.09, authorizing the purchase of accident, liability, and 
property damage insurance for school buses, did not permit the 
purchase of uninsured motorist coverage. The fundamental issue 
in that opinion was whether the board of education had the legal 
power to expend public funds for uninsured motorist coverage in 
the absence of express statutory authority. 
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In support of the position that the purchase of such coverage 
would be improper, I stated in Op. No. 71-034, supra that: 

"In the case of the uninsured motorists or 
limited accident protection, it does not appear 
that a sufficient consideration moves to a board 
of education to justify the expenditure of public 
funds, under any implied powers of the board. 
Such coverage protects only the members, employees 
and students to whom the board owes no legal dUty 
of protection from accidents resulting from acts or 
omissions of uninsured motorists. A deeply felt 
concern for the protection of such classes, properly 
shared bl all officials cannot substitute, however, 
for the egal obligation that must be the premises 
for expenditur~ of public funds. 11 

(Emphasis added.) 

Accident insurance operates to pay th~ medical costs ~f an 
injured person and is different from liability insurance in that 
there is no need for a finding of negligence. Whenever an insured 
is injured, the insurance carrier indemnifies him for the costs of 
his treatment, pursuant to the terms of the policy. Your office has 
indicated that the insurance proposed for high school football 
players would cover costs sustained under $5000 with the balance, 
in the event of a more serious injury, being paid by a policy 
which is maintained by the Ohio High School Athletic Association, 
a private organization. 

Although a school may conceivably receive some indirect 
benefit from such an expenditure, it is obvious that the direct 
benefit of this type of insurance program would inure to those 
persons who would otherwise have to pay for the insurance or costs 
of medical treatment, namely the parent or guardian of the child. 
Thus, the primary benefit would not be to the school and, in 
the absence of express or implied statutory authority, any 
expenditure of funds from a student activity fund by a board of 
education for accident insurance for high school athletes would 
be an improper use of public funds. See 1947 Op. Att'y Gen. 
No. 1606. -

Therefore, it is my opinion and you are so advised that there 
is no authority for the purchase of accident insurance for high 
school athletes from funds derived from ticket sales at athletic 
events and deposited in the student activity fund pursuant to 
R.C. 3315.062. 

OPINION NO. 16.CIB 

Syllabus: 
The financial disclosure statement to be filed 

annually pursuant to Canon 6 (C) of the Code of Judicial 
Conduct and R.C. 102.02 is a public record to be made 
available to the press if requested and may be divulged 
without the written consent of the Board of Commissioners on 
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Grie'll'ances and D:i.r:c:l.j?J.ine or 'i:.he. r:;t~p:cc:lr,~1 Ccm:ct of Ohio or 
the Ethics Commir~eion. 

To: John F, Holcomb, Butler County Pros. Atty., Hamilton, Ohio 
By: William J. Brown, Attorney General, January 30, 1976 

I have before me your request for an opinion in which 
you ask whether the financial dioclosure statement to be filed 
annually pursuant to Canon 6(C) of the Code of Judicial Conduct 
is a public record and, conu·:.:ruing 102.02, 'Hhether the same may 
be made available to the press if requested. You have also 
asl,ed \·lhother the disclosure otatoment may be divulged ~tithout 
the consent in \'lriting of the r:thicn Commi.:..d.o~1. 

Canon 6 (C) of the Codo of Judicial C.:>nduct to 'l'thich you 
refer in your request reads as follo•.·;s: 

"C. Public Repor~!· 

"A judge should f:l.lc annually tlw disclosure 
statement required bj• R.C. J.O/. .02 cnr1 n report of 
the date, place, end lUl.tm:e:· of any r!ua~;!-judicial 
or extra-judlc:lu.l uc:tivH:y for \ihich he l:eceived 
compensation, und i:Lc~ name ·~d: the pnyor and the 
amount of compensa'L::ton co r.ecd.v0.<.1 f.-,r such quasi
judicial or extrl.l-:iud::.d.;.;l activity \'lith the 
Secretary of the P..o<:,:c1 of Cm;,Jn:h;sione:rs on Grievances 
and Discipline or 'cho Su.pn~>:lc Cou:Lt c,f: Ohio and with 
the cle:::·k of the r:on:;:-t on v1:,J c:h hr~ s.::::ves. Th2 re
port required t.o b0 ;::!led \d th the Boerd of County 
Conunissicm~~:;:s on C.:1:i.,:•:;:nc:ot: r:nrl rd.sr:::.pline shall 
be filed by J~pril l!i of c£t~·::t yc;Jr on ':cnaa pro-
vided by the Daa:r:d." 

R.C. 102.02 reads in pertinent part: 

"(A) Every person who is elected to 
a state, county, or city office ..• and every 
person who is appointed to fill a vacancy for 
an unexpired term in such an elective office 
•.. shall file with the appropriate ethics 
commission on a form prescribed by the commis
sion, a statement disclosing: ... 

"(7) • • • 

"A statement filed under this section 
shall be subJect to public inspection." 

(Emphasis added.) 

From the foregoing it is apparent that the disclosure 
statement to be filed pursuant to both Canon 6 (C) of the Code 
of Judicial Conduct and R.C. 102.02 is n public record under 
the general provisions of R.C. 149.43 ("Availability of Pub
lic Records") which reads in part: 

"As used in this section, 'public record' 
means any record requ~red to be kept by any 
governmental unit, including, but not limlted 
to, state, county, city, village, township, 
and school district units, except records per
taining to physical or psyciuat.rTc exEt.mina-
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tions, adoption, probation, and parole proce
edings, and records th0 release of which is 
prohibited by s·t-:-a t.e -or-ze·c.:\0-o:"f,-.i.-:C!-..i·:-r,-·---

(Emphauis added.} 

As such it is also apparent that the disclosure staternant is to 
be made available to the vubJ.ic, including the press and other 
news media pursuant to otlJC·'r prnvis.i.ons of ILC. 149.43: 

"All public recor2s ~hell ba open at all 
reasonable t.i.rr~8-H To:r:--~!~~~j?__':~(~E{~):~·:·.- ·-\.it)i:in.rr.;·(j-ti(!~s-t, 

a person responsible for public records shall 
make copies available at cost, within a reason-
able period of time." (Emphasis added.} 

The general rule in Ohio in regard to public records is 
that, subject to proper regulations and restrictions and any 
statutory provisions to a different effect, the public records 
arc open to inspection by any and all persons who choose to 
examine them, regardless of whether or not they have any defi
nite interest in the subject matter thereof. State, ex rel. 
Louisville Title Ins. Co. v. Brewer, 147 Ohio. St. 161 (1946}; 
Kr1ckenbergcr v. W1lson, 3 Ohio N.P. (n.s.} 179 (1905}. In 
other words, publ1c records are the people's records and, as 
such, are open to inspection by anyone at all proper times for 
all proper purposes. State, ex rel. Withworth Bros. Co. v. 
Ditty, 12 Ohio N.P. (n.s.) 3l9-ri'9nT; Wells v. Lew~, 12 Ohio 
N.P. 170 (1901}; subject only to tl!c limitation that such in
spection does not endanger the safety of the record, or un
reasonably interfere with the discharge of the duties of the 
officer having custody of the same. State, ex rel. Sullivan 
v. Wilson, 24 Ohio L. 1\bs. 208 (l~l.::'/)-;-l~t.::t.:·, ex rcL Pi1tterson 
v. Ayers, 171 Ohio St. 369 (1960}. ---·-----·--· 

Uncertainty in this area arises due to the fact that 
information, other than that on the disclosure statement, 
gathered pursuant to investigation of complHints by thc 
Ethics Commission and the Ohio Supn,Jnc Court.' s Gricvan.:c 
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and Disciplinary Board, is not pu~Jlc but, instcGd, coufiJcntial. 
R.c. 102.06; sec R.C. 102.07. 

R.C. 102.06 sets forth the powors and duties of the 
Ethics Commission and further provit'k:; tlwl: the clif'closure 
statement required under R.C. 102.0~ shall ~e filed with the 
Board of Commissioners on Grievances and D.i.!;cipJ.:ine of the 
Supreme Court of Ohio, which Boarcl shi\11 huVF.! tho:! sam2 pO'Irlers 
and shall proceed in the f;Drn.z: mDnnc1· ;:..::; the Ethic~; Commission. 

R.C. 102.06 states in pertinent part: 

"The ethics commission shall investigate 
complaints and charges presented to it and may 
request further information, including the spe
cific amount of income from a source, from any 
person filing with the commission a statement 
required by section 102.02 of the Revised Code, 
if the information sought is directly relevant 
to a complaint received by the commission pur
suant to this section. Such information is con-
fidential .... " (Emphasis added.} 
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Said section provides that proceedings of the Commission 
in connection with an investigation conducted pursuant to R.C. 
Chapter 102 shall be kept confidential, and further provides 
that if the Commission does not find, based upon a preponder
ance of the evidence that the facts alleged in a complaint are 
true and constitute a violation of R.C. 102.02, 102.03, or 102.03, 
it shall dismiss the complaint and: 

" ••• upon the request of the accused 
person, make pub'lic report of that finding, 
but in such case, all evidence and the record 
of the hearing shall remain conTident.ia1 un::-
less the accused person also -requl;,~;ts t:hat the 
ev~dence and record be made pubiTc:-l:i"t)c;i1 ·r:e-.:..
quest by the accused person, tl1e coHurtission 
shall make the evidence and the record avail
able for public inspection." (Emphasis added.) 

From the language of R.C. 102.06 itself there can be 
little question that information gathered in pursuit o[ com
plaint investigation is different than the disclosure state
ment and has been carved out by la\-1 as an excr_~p:·.i.on to the 
"public record" definition c0ntaincd in R.C. 1~9.43. 

Thus, I conclude that the confidentiality provisions of R.C. 
102.06 apply to Commission and Board investigations, and do not 
apply to financial statements required to be filed under R.C. 
102.02, wherein it is specifically provided that such statements 
are to be open to public inspection. 

Accordingly, and in specific answer to your request it 
is my opinion and you are so advised that the financial dis
closure statement to be filed annually pursuant to Canon 6 
(C) of the Code of Judicial Conduct and R.C. 102.02 is a public 
record to be made available to the press if requested and may be 
divulged without the written consent of the Board of Commissioners 
on Grievances and Discipline of the Supreme Court of Ohio or the 
Ethics Commission. 

OPINION NO. 76-010 

Syllabus: 

The Ohio Building Authority has authority under R.C. 152.21 
to lease land on which an office building would be constructed. 

To: Harvey G. Oppmann, Chairman, Ohio Building Authority, Cleveland, Ohio 
By: William J. Brown, Attorney General, February 18, 1976 

Your request for my opinion reads in pertinent part as 
follows: 

"In reviewing the Ohio Revised Code under 
which the Ohio Building Authority is authorized 
to operate regarding the construction and rental 
of state office buildinqs, we respectfully request 
your opinion of our authority to lease land uuon 
which an office facility ~1ould be constructed·." 
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Your letter suggests that such authority may be found under 
R.C. 152.19 and R.C. 152.2l(A). Those sections may be set out 
as follows: 

R.C. 152.19 

"(11.) The Ohio building authority may purchase, 
construct, reconstruct, equip, furnish, improve, 
alter, enlarge, maintain, repair, and operate office 
buildings and related storage and parking facilities 
for the use of state agencies on one or more sites 
within the state. 

"(B) With the exception of construction by the 
adjutant general which involves federal funds that 
otherwise lapse, the first project of the authority 
pursuant to division (11.) of this section shall be 
the acquisition, provision, or construction of 
office facilities, pursuant to the instructions of 
the legislative office building co~nittee as provided 
in section 152.25 of the Revised Code. After the 
location of said facilities has been deterrained, the 
authority may proceed to subsequent projects. 

"(C) After the first project, all buildings 
and facilities acquired or constructed by the Ohio 
building authority shall be acquired or constructed 
with the advice of the capital planning and improve
ment advisory board and shall follow the procedure 
of section 125.82 of the Revised Code." 

R.C. 152.2l(A) 

"With respect to buildings and facilities de
scribed in section 152.19 of the Revised Code, the 
Ohio building authority may: 

"(A) Acquire, by appropriation subject to 
Chapter 163. of the Revised Code, or by gift, grant, 
or purchase, hold, lease, mortgage, and dispose of 
real estate and interests in real estate and personal 
property suitable for its purposes; 

II II . . . . 

2-26 

While R.C. 152.2l(A) uses the term "lease" in defining the powers 
and duties of the Ohio Building Authority with respect to real 
estate and interests in real estate, it is not clear what the 
General Assembly intended by its use of that term. On this point 
it may be noted that the word "lease" when used as a verb can 
have several meanings depending on its context. Deakyne v. Lewes, 
204 F. Supp. 415, 419 (1962); Stone v. City of Los Angeles, 200 P. 
838, 841 (1931). In Stone, supra, the Court said at page 841 that: 

"When used as a verb: 'to lease' is to transfer, 
for a term specified therein, from the lessor to the 
lessee, the property therein demised; also to let, to 
farm out; to rent. There is authority for the view 
that the word 'leased' may properly be used in two 
senses, first in describing the act of the lessor in 
giving the lease, and again in describing the act of 
the lessee in taking the lease. 35 Cor. Jur. 1139." 
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The issue raised by your question is whether "lease" as used in 
R.C. 152.2l(A) should be construed to mean the act of the lessee 
or the act of the lessor, or both. 

The general rule in construing statutes is that words and 
phrases are to be read in context and construed according to 
the rules of grammar and common usage. R.C. 1.42. However, when 
a statute is ambiguous, R.C. 1. 49 refers courts to the following 
considerations in determining legislative intent: 

"(A) The object sought to be attained; 

"(B) The circumstances under which the statute 
was enacted; 

"(C) The legislative history; 

" (D) The common law or former statutory provisions, 
including laws upon the same or similar 
subjects; 

"(E) The consequences of a particular con
struction; 

"(F) The administrative construction of the 
statute." 

R.C. 152.21 was enacted in 1968, along with R.C. 152.19 
through R.C. 152.27. In doing so, the General Assembly established 
the framework of the Ohio Building Authority's role in constructing 
and operating state office facilities. Since the purpose of these 
sections is to authorize the construction of office facilities 
and the acquisition of real estate on which such buildings are to 
be erected, it may reasonably be argued that the General Assembly 
contemplated the use of long-term leases where necessary to 
acquire suitable real estate. This view is supported by a 
reference to R.C. 1.49(A) supra, which states that in construing 
ambiguous language it is correct to consider the object sought 
to be obtained. On this point see also Crowl v. DeLuca, 29 Ohio 
St. 2d 53 (1972), in which the Supreme Court reaffirmed the 
considerations enumerated in R.C. 1.49 as the codification of 
long established rules of statutory construction. In that case 
the Court specifically referred to and relied on, as a consider
ation, the object sought to be obtained. 

In addition I would refer you to R.C. 1.47 which reads: 

"In enacting a statute, it is presumed that: 

" (A) Compliance with the constitutions of 
the state and of the United States is intended; 

"(B) The entire statute is intended to be 
effective; 

" (C) A just and reasonable result is 
intended; 

"(D) A result feasible of execution is 
intended." 
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Subsect~ons (B), (C), and (D) are pertinent to this discussion. 
Under R.C. 1.47(B), the entire statute is intended to be effective. 
R.C. Sections 152.19-152.27 contemplate not only leasing activities 
by the O.B.A. as lessor (e.g. R.C. 152.2l(E), R.C. 152.24), but , 
also activities as the lessee (e.g., R.C. 152.26). Therefore, since 
under R.C. 1.47(C) and (D) a just and reasonable result, feasible 
of execution, is intended, it follows that the term "lease", as 
used in R.C. 152.2l(A), must be construed broadly to include both 
the leasing of real estate as lessee and the leasing of real estate 
as lessor. 

In specific answer to your questions it is, therefore, my 
opinion and you are advised that the Ohio Building Authority has 
authority under R.C. 152.21 to L,ase land on which an office 
facility would be constructed. 

OPINION NO. 76-011 

Syllabus: 

1. Cost reports filed by nursing homes with the Ohio De
partment of Public Welfare for reimbursement under the Medicaid 
program are r8cords required to be kept and are public records 
within the meaning of R.C. 149.43. These cost reports, there
fore, are open to public inspection without prior express 
authorization by the nursing homes. 

2. Fiscal reviews of nursing home facilities by the Ohio 
Department of Public Welfare's Bureau of Fiscal Review are 
records required by law to be kept and are open for inspection 
pursuant to R.C. 149.43, subject, wh~r~ applicable, to federal 
,requirements that names of Medicaid r::)cipients not be publicly 
released. 

3. Periodic medical reviews of services rendered to nursing 
home patients under the r-1edicaid program are records required by 
law to be kept, however, the release of these records is pro
hibited by federal law. The periodic medical review, therefore, 
is not available fo~ public inspection, and the alteration of 
these records or summary reports of them containing information, 
the release of which is prohibited by 45 CFR 205.50, is not re
quired. R.C. 149.43 creates a public right of inspection only 
as to records the release of which is not prohibited by state or 
federal law. 

To: Raymond F. McKenna, Director, Ohio Department of Public Welfare, 
Columbus, Ohio 

By: William J. Brown, Attorney General, February 24, 1976 

I have before me your request for my opinion which reads 
as follows: 

"The Ohio Department of Public 
Welfare hereby formally requests an 
opinion from your office concerning 
the applicability, if any, of the Ohio 
Public Records Law, R.C. 149.43, to 
certain documents concerning nursing 
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homes which participate in Ohio's Hedi
caid program. 

"Can cost reports submitted by a 
facility in support of claims for Hedi
caid reimbursement be released without 
the prior express authorization of the 
facility? Are reviews conducted by the 
Department's Bureau of Fiscal Review 
'public records' as defined by statute? 
Is the Department required to modify 
summary reports of periodic medical re
views by deleting the names of individual 
Medicaid recipients in order to make such 
reports available to the P'-'blic?" 

OAG 76-011 

R.C. 149.43, which was enacted in 1963, defines a 
"public record" and creates a right to inspect such records 
in the following terms: 

"As used in this section, 'public 
record' means any record required to be 
kept by any governmental unit, including, 
but not limited to, state, county, city, 
village, township, and school district 
units, except records pertaining to 
physical or psychiatric examinations, 
adoption, probation, and parole proceed
ings, and records the release of which is 
prohibited by state or federal law. 

"All public records shall be open at 
all reasonable times for inspection. Upon 
request, a person responsible for public 
records shall make copies available at 
cost, within a reasonable period of time." 

R.C. 149.43 has created a 
are to be open for inspection. 
have arisen in respect to what 
as used in R.C. 149.43, and in 
kept by governmental units are 
vided in the statute. 

broad mandate that public records 
A number of questions, however, 

is a "record required to be kept", 
regard to what records actually 
subject to the exceptions pro-

A requirement that a particular record be kept may be 
specifically stated in a statute. See, ~· R.C. 3317.?21, 
3360.03, ana 4121.10. The R.C. 149.43 mandate that publ1c 
records be open for inspection is not, however, limited to the 
situation where there is a seecific statutory requirement that 
a particular record be kept. The General Assembly provided 
further definition of "public record" in 1965 with the enact
ment of R.C. 121.21 and 149.40. 

R.C. 121.21, which deals with records to be made and pre
served by state offices, provides in pertinent part: 

"The head of each department, office, 
institution, board, commission, or other 
state agency shall cause to be made and 
preserved only such records as are neces
sary for the adequate and proper documen
tation of the organization, functions, 
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policies, decisions, procedures, and essen
tial transactions of the agency and for the 
protection of the legal and financial 
rights of the state and persons directly 
affectedby the agency's activities." 

2-30 

R.C. 149.40 further defines "public records", providing, in 
pertinent part: 

. "Any document, device, or item, re
gardless of physical form or chatacteris
tic, created or received by or coming 
under the jurisdiction of any public of
fice of the state or its political sub
divisions which serves to document the 
organization, functions, policies, de
cisions, procedures, operations, or other 
activities of the office, is a record 
within the meaning of sections 149.31 to 
149.44, inclusive, of the Revised Code." 

It is clear from these provisions that the only records which 
are to be made and preserved by a 3tate agency are those which 
document the agency's organization, functions, policies, decisions, 
transactions, etc. It is equally clear from the terms of 149.40 
that records of this type are records "required to be kept" as 
used in R.C. 149.43. 

Curran v. Board of Park Conunissioners, 22 Ohio ~Usc. 19 7, 
(Lake County Court of Conunon Pleas 1970), reflected the conclu
sions that "records required to be kept," as statutorily defined, 
means more than a particular record required to be kept by a spe
cific statute. In Curran, supra, public records were defined as 
"Those records which a governmental unit is required by law to 
keep or which it is necessary to keep in discharge of duties im
posed by law." (Emphasis added.) Id. at 199. 

Thus, in Opinion No. 74-097, I concluded that with the ex
ception of physical and psychiatric examinations, adoption, pro
bation, and parole proceedings, and records the release of which 
is otherwise prohibited by state or federal law, R.C. 149.43 re
quires all court records to be kept open at all reasonable times. 
See also, 1971 Op. Atty. Gen. No. 71-053; 1973 Op. Atty. Gen. 
No. 73-034. Further, the recent decision in Dayton Newspapers v. 
Dayton, 45 Ohio St.2d 107 (19?6), indicates that a record is 
"required to be kept" by a governmental unit within the meaning 
of R.C. 149.43, where the unit's keeping of such record is neces
sary to the unit's execution of its duties and responsibilities. 

By your request you seek advice concerning three types of 
records: (1) cost reports, (2) fiscal reviews and (3) periodic 
medical reviews and summaries thereof. 

It is my understanding from your request and from discussions 
between this office and yours, that the cost reports submitted by 
nursing home facilities for reimbursement under the Medicaid pro
gram are submitted pursuant to a "provider agreement" between the 
Department and the nursing homes. These reports are submitted to 
the Department on forms supplied by the Department pursuant to a 
general agreement to provide documentation as necessary. These 
reports specify expenses in treatment, but do not report recipients' 
names. I note that Curran, supra, held that independent appraisals 
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of land submitted to a park board, did not originate from the park 
board and thus were not public records. In the cas~ of nursing 
home cost reports, however, the reports are filed as required by 
the Department on forms supplied by the Department, so that these 
records should be considered as originating from the Department. 
The cost reports are the basis on which payment is made to the 
facilities. They document costs incurred by the nursing home 
facilities and the transactions between the homes and the Depart
ment, and are therefore "required to be kept". 

It is my understanding from discussions between this office 
and yours that the fiscal reviews conducted by the Department's 
Bureau of Fiscal Review are in the nature of informal audits 
and are made in general terms, but that recipient names may at 
times, be included. Formal audits of nursing homes are conducted 
by the Auditor of State. The reviews conducted by the Department's 
Bureau of Fiscal Review, however, serve to document and authenticate 
transactions between the Department and the nursing homes providing 
services to Medicaid recipients. 

It is worthy of note that in the context where preliminary 
investigation is made by a law enforcement agency such as the 
State Highway Patrol, the preliminary investigation file, which 
may be the basis of a report to the proper authority, is not a 
public record. In 1971 Op. Atty. Gen. No. 71-053, I recognized 
an established rule of criminal law against pre-trial discovery 
of the State's evidence in a criminal case. The situation in 
Opinion No. 71-053, however, involved the Highway Patrol's statu
tory duty to investigate pursuant to possible criminal prosecu-
tion. While criminal prosecution might conceivably be the ulti-
mate result of reviews initiated by the Department of Public 
Welfare's Bureau of Fiscal Review, such reviews are not undertaken 
primarily in discharge of duties to investigate as a law enforce
ment function. The essential nature of these reviews is one which 
ensures proper operation of the welfo.re programs involved. The 
reviews document and authenticate transactions undertaken by the 
Department in discharge of its duties. These reviews are, therefore, 
records "required to be kept." 

Pursuant to 45 Code of Federal Regulations 250.24, the De
partment of Public Welfare is required to obtain independent pro
fessional reviews of services rendered to Medicaid applicants or 
recipients who are patients in intermediate care facilities. As 
specified by this federal regulation, comprehensive medical/social 
evaluations of services rendered to Medicaid applicants or recipi
ents who are nursing home patients are to be undertaken periodically. 
In Ohio, these periodic medical reviews are currently conducted by 
the Department of Public Welfare through two different independent 
medical review services, with review teams consisting of a physi
cian, a nurse and social worker. The reviews represent a compre
hensive assessment of medical treatment rendered, social circum
stances and recommended treatment. Each review is accompanied by 
a summary report, which is usually a 2-page encapsulation of the 
evaluation. Some of the sununary reports so submitted contain 
patient names and care recommendations, while others summarize the 
facility and patient care only in general terms, without mention 
of patient names. 

In light of the statutory prov1s1ons of R.C. 121.21, 149.40 
and the Dayton Newspapers' definition of public records as those 
records necessary in the discharge of duties imposed by law, it 
is my opinion that both the reviews and their summaries are 
"records required to be kept" as used in R.C. 149.43. 
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R.C. 149.43 does not, however, create an absolute right of 
inspection of all records required to be kept. The statute spe
cifically excludes records of physical or psychiatric examinations, 
adoption, probation and parole proceedings and records the release 
of which is prohibited by state or federal law. 

The cost reports filed by nursing homes, the fiscal reviews 
of nursing home facilities providing services under the Medicaid 
program, and the periodic medical reviews and their summaries 
would not be subject to the specifically enumerated exceptions of 
R.C. 149.43. The primary consideration, however, in respect to 
all three records in question here, must be whether, under the 
provisions of R.C. 149.43, they constitute records the release of 
which is "prohibited by. state or federal law". 

There are a number of speci~!c statutory provisions in the 
Ohio Revised Code which prohibit the release of certain records. 
See, e.g., R.C. 109.57, 5119.87, 5757.18, 4507.25, 4732.19, 4123.88. 
see aiSO; 1975 Op. Atty. Gen. Nqa. 75-047, 75-062. There are no 
Ohio statutes which specifically prohibit the release of the 
records of the Ohio Department of Public Welfare in question. 
These records, however, document transactions pursuant to the 
Department's administration of the federal Medicaid program. 
Federal regulations (45 CFR 205,50) set forth federal require
ments of confidentiality of information obtained by a state in 
administering various titles of the Social Security Act. The 
State plan requirements for the medical assistance programs in
clude the restriction that disclosure of information shall be 
limited to purposes directly connected with the administration 
of the program. Types of information so limited include, but 
are not limited to: the names of recipients, information re-
lated to the social and economic conditions or circumstances of 
a particular individual, medical data and agency evaluation of 
information about a particular individual. 

The federal confidentiality requirements apply in the 
situation where a fiscal review of nursing home facilities con
ducted by the Department's Bureau of Fiscal Review identifies a 
particular Medicaid recipient. It is, however, my understanding 
that fiscal reviews of nursing home facilities do not generally 
contain information of the type protected by 45 CFR 205.50 and 
the federal confidentiality requirements are not, therefore, 
applicable to these records. The same is true for the cost re
ports filed by nursing home facilities, since cost reports do 
not contain information identifying recipients. 

From your description of the periodic medical review, however, 
it appears that disclosure of this record would violate the pro
visions of 45 CFR 205.50, since these evaluations involve names 
of recipients, medical data, agency evaluation of information 
about an individual and information related to an individual's 
circumstances or social/economic condition. The release of 
these records would be prohibited by federal law; under 149.43, 
therefore, there is no public right of inspection. It has been 
generally concluded that the right to inspection created by 
R.C. 149.43 does not involve an agency duty to collect, collate 
or analyze any data or information. See generally, 1967 Op. 
Atty. Gen. No. 67-018. It is my opinion, therefore, that since 
the release of the periodic medical review is prohibited by 
federal law, there is no public right of inspection of these 
records and since there is no right of inspection, the Department 
is not required to modify these records in order to make them 
available to the public. 
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It is my understanding, however, that some of the summary 
reports of periodic medical reviews are in general terms concerning 
the quality of care and adequacy of facilities and do not contain 
information concerning or identifying Medicaid recipients. The 
release of summary reports which do not contain information pro
tected by 45 CFR 205.50 would not, therefore, be prohibited by 
law. I again note, however, that, as in the case of the entire 
periodic medical review, the Department is under no duty tu 
modify summary reports which do contain information the release 
of which is prohibited under 45 CFR 205.50 in order to make them 
available to the public. 

Broade~ principles of privacy may well be an important con
sideration where the release of certain records is not specifi
cally prohibited by a particular law. A substantial invasion of 
personal privacy, however, has been held to be necessary to out
weigh the public right of inspection. In Getman v. NLRB, 450 
F.2d 67 (1971), the privacy of employees - a l1st of whose names 
and addresses was sought - was balanced against the public in
terest in having public records open for inspection. The conclu
sion in Getman was that if no "clearly unwarranted" invasion of 
privacy had occurred, some loss of privacy was permissible in 
the face of the public interest in having public records open 
for inspection. By this standard, any invasion of privacy of 
the nursing home facilities providing services pursuant to a 
provider agreement which might occur by reason of disclosure of 
cost reports or fiscal reviews would not appear a sufficient in
vasion of personal privacy to abridge the public interest and 
right to have public records available for inspection. Such 
nursing home facilities are rendering services pursuant to a 
general agreement with a public agency, and I am aware of no 
specific provisions of law or general concepts which would re
quire express authorization by such facilities prior to the 
release of such records. 

At common law, there was a requirement that one seeking 
inspection of public records have some demonstrable interest in 
the subject of the inspection. This view, however, was not ac
cepted in Ohio, even prior to the enactment of R.C. 149.43 in 
1963. The decision in Sullivan v. Wilson, 24 Ohio L.Abs. 208 
(1937) suggests that the publ1c 1nterest in having public 
records open is a sufficient demonstration of interest in the 
subject matter. The enactment of R.C. 149.43 in 1963 also seems 
to overcome any possibility that a lack of direct interest can 
limit the public right of inspection thereby created. In 1974 
Op. Atty. Gen. No. 74-097, I concluded.that the purpose of an 
inspection - even where the purpose may be commercial or even 
malicious - cannot limit the public right to inspect public 
records. 

This right to inspect public records is subject to the 
limitation that such inspection does not endanger the safety of 
the record or unreasonably interfere with the discharge of the 
duties of the officer having custody of the records. State, 
ex rel. Patterson v. Ayers, 171 Ohio St. 369 (1960). I note, 
ho~1ever, that a very recent decision, State, ex rel. Akron 
Beacon Journal v. Andrews (Franklin County Court of Appeals, 
No. 74, AP-148, January 15, 1976) indicated that the duty to 
make public records available for inspection is one of the 
duties of public office. Such inspection does not occur as a 
matter of grace by the public officer, but is one of his public 
duties. An officer in custody of records can make reasonable 
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regulations aimed at ensuring the safety of records and mini
mizing the interference with other duties, but he may not cut 
off public access to public records. Regulations as to the 
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time of day, number of records to be inspected at one time, 
number of persons that may be involved in inspection at one time 
and place of inspection could be used to minimize any danger to 
the records or interference with other duties. This decision 
suggests that inconvenience and the fact the public records 
not available for inspection were comingled in computer storage 
with those available for inspection were not sufficient as a 
basis to bar the public right of access to public records. This 
reasoning is applicable to public access to the records pre
sently under consideration. Further, I note that the Dayton 
Newspapers' decision, supra, indicated that, aside from the 
exceptions mentioned in R.C. 149.43, records should be available 
to the public unless the custodian of such records can show a 
legal prohibition to disclosure. 

In summary, therefore, it is my opinion, and you are so 
advised that: 

1. Cost reports filed by nursing homes with the Ohio De
partment of Public Welfare for reimbursement under the Medicaid 
program are records required to be kept and are public records 
within the meaning of R.C. 149.43. These cost reports, there
fore, are open to public inspection without prior express 
authorization by the nursing homes. 

2. Fiscal reviews of nursing home facilities by the Ohio 
Department of Public Welfare's Bureau of Fiscal Review are 
records required by law to be kept and are open for inspection 
pursuant to R.C. 149.43, subject, where applicable, to federal 
requirements that names of Medicaid recipients not be publicly 
released. 

3. Periodic medical reviews of services rendered to nursing 
home patients under the Medicaid program are records required by 
law to be kept, however, the release of these records is pro
hibited by federal law. The periodic medical revie~, therefore, 
is not available for public inspection, and the alteration of 
these records or summary reports of them containing information, 
the release of which is prohibited by 45 CFR 205.50, is not re
quired. R.C.·l49.43 creates a public right of inspection only 
as to records the release of which is not prohibited by state or 
federal law. 

OPINION NO. 76-012 

Syllabus: 

A municipal prisoner is one who has been charged with or 
sentenced for violation of a municipal ordinance and responsibility 
for'the sustenance and care of such a prisoner rests with the 
municipality; and a county prisoner is one charged \'lith or 
sentenced by the county for violation of a state statute and 
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responsibility for the sustenance and care of such a prisoner 
rests with the county. 

To: Gary F. McKinley, Union County Pros. Atty., Marysville, Ohio 
By: William J. Brown, Attorney General, February 27, 1976 

I hava before ·~"' yonr rer.Uf-':'lt for. r•v or.-inion il.S t.o t.ho 
responsihility h.:~t:ucrm 0 r';miciri'llity <'.!H~ il count.y :":or t.he 
sustenance, !'.Pc'.icn.l cnrn ;,n<; honPit<'<li::-:at.ion o: !irisot"'c:rs who 
have been arrnstl'!r< or r.nnfinnd Jyj. r::· .. m.ici:.<!l ::olicD officer::: or 
county shmriff'n ~oputinn. You in1uir.c ~s t~ whathcr the re
sponsibility for nuch su~tcn~n~e ~ni care turns eron which 
authority ~adc thn R:rront (regnrGloss of ~~l8thcr. the ch~rgc is 
under. a city or~inancc or st2t0 statut8) or upon 1~aather the 
prisoner is chnracd with violating a ~unici?al ortinnncc or 
state stututc. 

1\s you not0c] in your rec::ucst ?:"'Y [r0ciccc.ssorr, hove had 
several occa:::ions to ;•c1 c1resn thi:; issue. f::cc l~S~ O;J . .1\tt'y 
Gen. Ho. 1138, l'JSS Op. Z\tt'y Gen. ;;o. 55f:f.-a.nd 19"".t: Op . .7\.tt'y 
Gen. No. 67GC. The cr.mclusions \·.rr:re that nnnici:)al r;r.isoners 
are thor.e chnrr}ed with or sc,ntencecl for vtolc:tion Qf a r.mnicipal 
ordinance an~ that county ~risoncrs c:r.c those charsca with or 
sentenced for violation o~ a st~te statute. This distinction 
waG based on the fact thnt: U.'"lc~cr n..c:. 2935.03 an arrest shall 
be ~nde by any of a n1 . .tl"'.bcr of (\if::crc:nt otficcrs cUlC. even by 
private citizens pursuctnt to R.C. 2935.04. 

Under the current vnrsion of R.C. 293S.03, a sheriff, deputy 
sheriff, ~arsh~l, ~c~uty rnrshal, or police officer shnll arrest 
ana dctai n a rcrson :.':cun(! violatinsr Ll. l<l.\·i of: this s tc:tc or an 
ordinance of .J. l"tmicip:ll cor;;m=i"lt.ion. r:.c. 2!!35.01\ furthL:r 
specifics th~t when a felony h~s hecn c~m~ittcd, or there is 
reasonable ground to believe a felony has been co~nitted, any 
person without a "mrrant may arrest another whon be h.:w rc?.sonabh1 
cause to believe is guilty of an offense and detain him until 
a warrant can be obtained. It is worthy of note that a warrant, 
in these situations, will be sought on the basis of the offense-
from the city involved if the offense is a violation of a munici
pal ordinance or from the county if the offense is a violation 
of state statute~-not on the basis of who performed the arrest . 

. It is clear that the duties and power to arrest and detain 
as specified by R.C. 2935.03 and R.C. 2935.04 are not fragmented-
the statutes do not indicate that a municipal officer shall 
arrest and detain only those violating a municipal ordinance 
nor that a county officer shall only arrest those violating 
state statutes. All of the officers listed in R.C. 2935.03 
are charged with arresting and detaining any person found 
violating any la\v of the state or municipal ordinance. The 
distinction thus drawn in preceding opinions between county 
prisoners and municipal prisoners--based upon the offense 
involved--provides the only workable basis for classifying 
prisoners. Classifying prisoners on the basis oEwho made the 
arrest could lead to obviously absurd conclusions--for example, 
that a citizen making an arrest pursuant to R.C. 2935.04 was 
thereafter responsible for feeding and maintaining the person 
so detained. The only logical conclusion is, then, that the • 
responsibility for sustenance and care of a prisoner rests on 
the nature of the offense involved not the character of the 
officer making the arrest. 
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As noted in your request, some of the language in University 
Hospitals v. City of Cleveland, 28 Ohio t-1isc. 134 (Common Pleas
Court of Cuyahoga County 1971) in isolation appears to contradict 
the conclusion that responsibility for sustenance and care of a 
prisoner turns upon the nature of the offense \vith which he has 
been charged or for which he has been sentenced. ["It is never
theless obvious, that if a person is arrested by a municipal 
officer and not released under bond, such person is a prisoner 
of the municipality and thus the municipality is responsible for 
his medical needs, including hospitalization. Similarly, all 
persons arrested by a county official, and not released under 
bond, are the responsibility of the sheriff and he must pay 
for their hospitalization." Id. at 138.] 

A closer analysis of the case indicates, hmvever, that 
implicit in the reference to bond is the assumption that appropriate 
warrants have been issued and that a person arrested by a mlmicipal 
officer has been charged \•lith violation of a municipal ordinance 
and that a person arrested by a county official has been charged 
with violation.of a state statute. This makes it clear that the 
question under consideration in University Hospitals, supra, 
was not that of responsibility as bet\veen the county" and the 
municipality. It involved, rather, a situation where an individual 
was found wounded and was taken by city police officers to a local 
hospital without arrest, where he remained in treatment for 21 
days. Then he was taken into custody by the county and transferred 
to another hospital's prison ward, where the services rendered to 
him were paid by the county. 'fhe point here was that the individual 
involved was not confined, arrested or detained until after the 
first 21 days of hospitalization and the hospital which rendered 
services to him could not claim that the county or city was 
responsible for his care during that period, as he was not a 
prisoner at all during that time. This decision does not alter 
the basic concept that an individual is the prisoner of the political 
subdivision which has charged him with an offense or sentenced him 
for an offense and that•it is the "charging" subdivision which has 
responsibility for the prisoner. 

Accordingly, it is my opinion and you are advised that a 
municipal prisoner is one who has been charged with or sentenced 
for violation of a muncipal ordinance and responsibility for the 
sustenance and care of such a prisoner rests with the municipality; 
and a county prisoner is one charged with or sentenced by the 
county for violation of a state statute and responsibility for the 
sustenance and care of such a prisoner rests '''i th the county. 

OPINION NO. 76-013 

Syllabus: 

R.C. 733.31 sets out the proper procedure to be followed 
for appointment to n vacancy resulting from death of an in
cumbent elected official, and R.C. 733.31 as it existed at the 
time the appointment was made controls over R.C. 733.31 as it 
was thereafter amended; 

R.C. 3.02 is a general statute providing for the length 
of an appointee's term, and R.C. 3.02 controls over the more 
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specific terms of R.C. 733.31, where R.C. 733.31 contained no 
such specific terms at the time of appointment. 

To: Roger R. Ingraham, Medina County Pros. Atty., Medina, Ohio 
By: William J. Brown, Attorney General, February 27, 1976 

I have before me your request for my opinion on ques-
tions which generated from the County Board of Elections rela
tive to filling a vacancy in the office of city auditor. From 
the materials you have provided it is apparent that the incwnbent 
of the office of citv auditor died on November 3, 1975. The 
incumbent, had he survived, would have been elected for a new tenn 
beginning in January of 1976. At the time of his death the in
cumbent was running unoppo~ed for re-election. 

You have stated in your request that the Mayor made 
an appointment to fill the vacancy which occurred in the 
office of city·auditor and the appointee took the oath and 
entered upon that office on November 10, 1975. 

The specific ~uestion you have raised is whether the ap
pointee is properly continuing in office as city auditor during 
the term 'ltthich began in January ,of 1976. 

R.C. 733.31 controls the filling of a vacancy which 
results from the death, resignation, removal or disability 
of any officer or director of a municipal corporation. R.C. 
733.31 was amended by s.B. 97 during the summer of 1975, how
ever, the effective date of the amendment was November 26, 
1975. Since the death and the resultant vacancy occurred on 
November 3, 1975, the appointment to fill this vacancy was 
properly made pursuant to the provisions of R.C. 733.31 before 
it was amend.ed - by the mayor of the city. 

R.C. 733.31, prior to amendment, provided: 

~In case of the death, resignation, removal, 
or disability of any officer or director in any 

·department of any municipal corporation, the 
mayor thereof shall fill the vacancy by appoint
ment, and such appointment shall continue for 
the unexpired term and until a successor is 
appointed, or elected and qualified, or until 
such disability is removed." 

The issue, however, of most concern regarding this appoint
ment is that of the term of the appointment. In the absence of 
specific statutory provisions to the contrary, R.C. 2.02 governs 
the term of an appointee to elective office. R.C. 3.02 provides, 
in pertinent part: 

"When an elective office becomes vacant and 
is filled by appointment, such appointee shall 
hold the·office until his successor is elected 
and qualified; and such successor shall be elected 
for the unexpired term, at the first general elec
tion for the nffice which is vacant that occurs 
more than forty days after the vacancy has occurred; 
provided that when the unexpired term ends \~i thin 
one year immediately following the date of such 
general election , an election to fill such unexpired 
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term shall not be held and the appointment shall be 
for such unexpired term." 
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General rules of statutory construction provide that a 
special statute takes precedence over general statutes when both 
govern the same subject matter. See, e.g. Fisher Bros. Co. v. 
Bowers, 166 Ohio St. 191 (1957); State, ex rel. Stellar et al., 
Trustees v. Zangerle, Aud., 100 Ohio St. 414 (1919); 1966 Op. 
Att'y Gen. No. 155. Notably, however, the unamended version 
of R.C. 733.31 contained no specific provisions regarding the 
election of a successor to an appointee of elective office and, 
therefore, the provisions of R.C. 3.02 were controlling as to the 
length of the appointee's term. 

Under these provisions of R.C. 3.02, the appointee to the 
office of city auditor shall hold the office until his successor 
is elected and qualified. Such successor is to be elected for 
the unexpired term at the first general election for the office 
which is vacant that occurs more than forty days after the vacancy 
occurs. It is, therefore, my opinion that the appointee to the 
office of city auditor in the City of Wadsworth who took office 
November 10, 1975 will properly hold office until the first 
general election of municipal officers. Since Article 17, 
Section l of the Ohio Constitution and R.C. 3501.02 indicate 
that elections for municipal offices shall be held in odd 
numbered years, a successor for the balance of the term beginning 
January, 1976 is to be elected in the November, 1977 election. 

No separate procedure to appoint for the term commencing 
January, 1976 is applicable. When an incumbent office holder who 
is a candidate for election to succeed himself dies before en
tering upon a new term, a vacancy is thereby created tor the term in 
which he was then currently serving, but not in the term for which 
he was a candidate and upon which he had not entered. One who is duly 
appointed and qualified to fill the vacancy thus created holds office 
for and during the unexpired term of his predecessor and until his 
3uccessor is elected and qualjfied. State, ex rel. Sheets v. Speidel, 
et al., 62 Ohio St. 156 (1900). 

The vacancy which arose in the office of the city auditor 
of the City of WadswJrth, therefore, arose as a vacancy in the 
term ending December 31, 1975. Since the vacancy arose November 
3, 1975, the procedures for appointment to fill the vacancy under 
unamended R.C. 733.31 were applicable and under R.C. 3.02 and 
Speidel, supra, the term of the appointment made November 10, 
1975, extends until the next general election of municipal officers, 
which will be in November, 1977. 

It is worthy of note that the S.B. 97 amendments to R.C. 
733.31 do make specific changes in the power of appointment to 
fill a vacant elective municipal office. There are also some 
specific provisions in regard to the term of appointments to 
the office of village mayor and village legislative authority, 
however, the term of appointment provisions of Amended R.C. 
733.3l(D), applicable to city solicitors, city auditors and city 
treasurers, even though specifically stated in this section, are 
the same provisions for term as in R.C. 3.02. Thus, had the 
S.B. 97 amendments of R.C. 733.31 been in effect at the time the 
vacancy arose November 3, 1975, the power to appoint would have 
differed, but the term of appointment would have remained the 
same, extending to November 7, 1977. I would further note, that, 
although the vacancy here arose during the term ending December 
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31, 1975, any vacancy which might subsequently arise in the term 
beginning January, 1976 would be governed by the provisions of 
the amended R.C. 733.31, in which case the county central com
mittee for the party of the last occupant of the office-which 
in this case would be the person appointed November 10, 1975 -
would have the power to appoint to fill the vacancy. In the case 
that the appointee is non-partisan, however, a subsequent appoint
ment would be properly made by the mayor under R.C. 733.31. 

In specific answer to your questions it is my opinion and 
you are so advised that: 

R.C. 733.31 sets out the proper procedure to be followed 
for appointment to a vacancy resulting from death of an incumbent 
elected official, and R.C. 733.31 as it existed at the time the 
appointment was made controls over R.C. 733.31 as it was there
after amended; 

R.C. 3.02 is a general statute providing for the length 
of an appointee's term, and R.C. 3.02 control;, over the more 
specific terms of R.C. 733.31, where R.C. 733.31 contained no 
such specific terms at the time of appointment. 

OPINION NO. 76-014 

Syllabus: 
R.C. 711.041 requires, in addition to approval, an 

acceptance of the dedication of public streets, roads and 
high\•lays and, absent acceptance, approval of a plat 
does not force maintenance of streets, roads and high
ways described thereon upon the county officials. General 
maintenance of such streets, roads and highways remains a 
private matter for abutting landowners until acceptance 
is had. 

To: Thomas A. Unverferth, Putnam County Pros. Atty., Ottawa, Ohio 
By: William J. Brown, Attorney General, February 27, 1976 

I have before me your recent request for my opinion 
'"~hich reads as follo\·ls : 

nin a county prior. to the establishment 
of a County Planning Commission \·!here a plat 
is submitted to the Board of County Con~is
sioners platting lands outside a municipal 
corpore.tion nnd on which a stre>ct is laid out, 
does the endorsement by the Board using the 
word 'approved' but not accepted nor further 
acted on by the Board, constitute an accept
ance and dedication of that portion of the 
land described in the plat as a street? 

"If no further action is tal~en, \-;ho is 
responsible for the maintenance of such street 
under Section 5535.01 of the Ohio Revised Code." 

R.C. 5535.01 divides the public highHays of this stnte into 
three classes - state roads, county ro<J.cls and township roads - and 
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specifies responsibility fo1: maintenance of public roads. Your 
question, however, centers upon \o.rhether a road shown on a plat ap
proved by n board of county commissioners has been accepted as a 
county road. 

R.C. 5553.31, \~hich specifies the statutory mechanism for 
the dedication and acceptance of land for road purposes by a 
board of county commissioners provides as follows: 

"A!'y person may, with the approval of the 
board of county commissioners, dedicate lands 
for road purposes. A definite description of 
the lands to be dedicated with a plat of such 
lands thereto attached and signed by the party 
dedicating such lands, with the approval and 
acceptance of the board indorsed thereon, shall 
be placed upon the proper road records of the 
county in which such road is situated. If the 
lands so dedicated contemplate a change in an 
existing road, the same proceedings shall be 
had thereon, after the board by proper reso
lution approves and accepts the lands for such 
purposes, as are provided in cases where the 
board by unanimous vote declares its intention 
to locate, establish, widen, straighten, vacate, 
or change the direction of a road without a peti
tion therefor, but otherwise the proposal to 
dedicate lands for road purposes, together with 
the acceptance of the grant by the board, con
st~tutes the lands so dedicated a public road 
w~thout any further proceedings thereon." 

(Emphasis added.) 

It is clear that an acceptance by the board of a proposal 
to dedicate land for road purposes must occur if the lands are 
to become a public road. 

R.C. 711.041, which deals with approval of plats outside 
a municipal corporation specifically provides, in pertinent part: 

"The approval of a plat by the board of county 
commissioners shall not be deemed to be an accept
ance of the dedication of any public street, road 
or highway dedicated on such plat." {Emphasis 'added.) 

In interpreting the provisions of R.C. 711.041, the Lorain 
County Court of Appeals noted, in Krze,.,rinski v. Eaton Homes, 108 
Ohio App. 175 {1958), at p. 179, "The fact that the plat of this 
subdivision was approved by the county commissioners and township 
trustees does not make the roads delineated thereon county or 
township roads. See Section 711.041, Revised Code." 

As you 'noted in your request, one of my predecessors had 
re&son to consider \'.'hat constituted an acceptance of land dedi
cated for use as a public road in 1958 Op. Att'y Gen. No. 2262. 
His conclusion was that where a plat had been submitted to a 
board of county commissioners with a proposal ~or streets to be 
dedicated as public roads and the board endorsed the plat, 
using the terms "approved and accepted," an acceptance of the 
dedication had occurred. Notably, however, the specific term 
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•· accepted" was used in the indorsement and other actions of the 
board had further indicated actual acceptance. 

In the situation you describe, the Board of County Com
missioners approved the submitted plats, but did not accept 
the dedication or take further action to indicate actual accept
ance. R.C. 711.041 clearly indicates that an approval alone 
will not be deemed an acceptance and it is, therefore, my opin
ion that no acceptance of the proposed dedication has occurred. 
The streets in question are, therefore, not public str~ets and 
the county has assumed no responsibility for maintai;,ing such 
streets. 

In response to your inquiry concerning the responsibility 
for maintenance of such streets, I believe it is clear that 
there is no public duty to maintain streets which are not public. 
I would note that an adjudication concerning the rights and 
duties as among the private buyers and sellers of land where 
there is reference to a map showing streets may be necessary. 
The Court in Krze~linski, supra, concluded that where an owner 
of land causes a map to be made of the land (upon which are 
delineated streets and highways) and then sells the lots by use 
of the map referring to it in the conveyance, one who purchases 
a lot acquires frum the seller the right to have the street upon 
which his land abuts kept open for travel throughout the length 
of the street (as sho~m on that map) • 

In conclusion, it is my opinion and you are so advised 
that R.C. 711.041 requires, in addition to approval, an ac
ceptance of the dedication of public streets, roads and high
ways and, absent acceptance, approval of a plat does not 
force maintenance of streets, roads and highways described 
thereon upon the county officials. General maintenance of 
such streets, roads and highways remains a private matter 
for abutting landowners until acceptance is had. 

OPINION NO. 76-015 

Syllabus: 
After negotiating and deterr:1ining increased wage ratc:!s, a 

county engineer is ~>li thout authority to r:-ay adcii tional compensation 
to make such increases retroacti vc to thE beginnin•J of the calenrJ<1r 
or fiscc,l year for servicE;s ~.;hich have already J:ee':l pe:rforrneC'. <md 
for which compensation has been puid :'.n acc:J:rd.:~nce with a previo·.wly 
existing contract or wage schedule. 

To: John E. Moyer, Erie County Pros. Atty., Sandusky, Ohio 
By: William J. Brown, Attorney General, March 10, 1976 

Your request for my opinion reads as follows: 

"Starting at the beginning of each calendar 
year, the salaried ,~rr.ployecs of the County Engineer's 
department are paid at existing rates until the annual 
appropriation resolution is adopted by the Board of 
County Co,...,.missioners (which usually occurs in 
February or Harch) ; and upon adoption of the annual 
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appropriation resolution, salaries are paid at the 
increased rates and the County Engineer submits a 
supplemental payroll to provide for the payment to 
each salaried employee of an additional amount 
sufficient to render his salary increase effective 
as of the first of the year. The County Engineer 
has inquired whether such course of action is lawful. 

"The County Engineer also has informed me that 
most of the hourly employees in his department are 
members of a labor union. Wage rates are negotiated 
annually ·usually upward) and when an agreement is 
reached (sometimes as lc..te as the month of l<Iay) , 
the employees request that their wage rate increases 
be retroactive to the first of the year. The 
increases usually have been anticipated and the neces
sary funds have been provided in the annual appropri
ation resolution. The County Engineer has inquired 
whether such retroactive treatment of wage increases 
would be lawful." 

2-42 

In the situation outlined in your request letter, the Board 
of County Commissioners may pursuant to R.C. 5705.38 pass a 
temporary appropriation at the beginning of the year in an amount 
sufficient to cover the existing compensation requirements for 
the employees in the county engineer's office. Some time before 
April 1, the Board then passes the annual appropriation which 
contains sufficient funds to pay salaries at increased rates 
which have been or will be finally agreed on by the county 
engineer and the employees in his department. The question posed 
then is whether the county engineer can authorize additional 
compensation retroactive to January 1 equal to the difference 
between the newly agreed upon compensation rates and the 
previously existing compensation rates. 

It should first be noted that the county engineer is by 
statute made the appointing authority for all employees in his 
department. In this regard I would refer you to R.C. 325.17 
which authorizes the county officers entm.erated in R.C. 325.27, 
including the county engineer, to appoint necessary employees. 
R.C. 325.17 may be set out in pertinent part as follows: 

"The officers mentioned in section 325.27 
of the Revised Code may appoint and employ the 
necessary deputies, assistants, clerks, book
keepers, or other employees for their respective 
offices, fix the compensation of such employees 
and discharge them, and shall file certificates 
of such action with the county auditor. Such 
compensation shall not exceed, in the aggregate, 
for each office, the amount fixed by the board 
of county commissioners for such office. . " 

(Emphasis added.) 

It is clear then that the county engineer as the appointing 
authority may determine the rates of compensation to be paid 
to employees in his office. 1975 Op. Att'y Gen. No. 75-078. 
However, it does not follow from this that he may authorize the 
payment of addition~ 1 compensation retroactively for services 
already rendered and for which compensation has already been 
paid in accordance with previously existing wage rates. 
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The office of county engineer, like the board of county 
commissioners is a creature of statute. As such, the county 
engineer possesses only such powers as may be expressly conferred 
upon him by statute, or as may be required by necessary impli
cation to perform the duties so imposed. State, ex rel. Clark v. 
Cook, 103 Ohio St. 465 (1921); 1971 Op. Att'y Gen. No. 71-092. 

Furthermore, in State ex rel. Locher v. Menning, 95 Ohio St. 
97 (1916), the Supreme C.:ourt of Ohio inqicated that this principle 
is to be adhered to strictly with regard to financial transactions. 
Although the Court was addressing itself to a board of county 
commissioners, the principle expressed applies equally to a 
county engineer. The Court stated at p. 99 that: 

"The legal principle is settled in this 
state that county commissioners, in their 
financial transactions, are invested only with 
limited powers, and that they represent the 
county only in such transactions as they may 
be expressly authorizeC s0 to do by statute. 
The authority to act in fL1ancial transactions 
must be clear and distinctly granted, and if 
such authority is of doubtful import, the doubt 
is resolved against its exercise in all cases 
where a financial obligation is sought to be 
imposed upon the county." 

See also State, ex rel. Bentley v. Pierce, 96 Ohio St. 44 (1917). 
The reason for strictly construing statutes pertaining to the 
expenditure of money was well stated by the Supreme Court in 
the case of Porter v. The Trustees of the Cincinnati Southern 
Railway, 96 Ohio St. 29, 33 (1917): 

"We think that sound public policy forbids 
that public officials should be permitted to 
definitely fix a certain sum to be paid for services 
to be rendered to the public, and at the same time 
reserve to themselves the arbitrary power to add to 
the sum named in the contract after the services are 
rendered. We think there is much in the contention 
of counsel for the plaintiff in error that this 
would open the door to favoritislll and fraud." 

While R.C. 325.17 authorizes a county engineer to "fix compen
sation", it contains no language which specifically authorizes 
the payment of additional compensation for services already 
performed. Nor is such authority necessarily implied by any 
language found in that Section. 

In this regard I would also direct your attention to 
Article II, Section 29, Constitution of Ohio, which reads: 

"No extra compensation shall be made to 
any officer, public agent, or contractor, after 
the service shall have been rendered, or the 
contract entered into; nor, shall any money be 
paid, on any claim, the subject matter of which 
shall not have been provided for by pre-existing 
law, unless such compensatioL, or claim, be 
allmved by two-thirds of the members elected to 
each branch of the General Assembly." 
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Article II, Section 29, Constitution of Ohio, is broad in its 
scope, and its prohibition applies to all persons in public 
employment. On this point see State ex rel. Field v. Williams, 
34 Ohio St. 218 (1877), in which the Supreme Court discussed 
this Section and said at p. 219: 

"The first clause of the section quoted 
inhibits the allowance of extra compensation 
to any officer, public agent, or contractor, 
after the services shall have been rendered 
or the contract entered into. 

"This language is very broad, and was 
intended to embrace all persons who may have 
rendered services for the public in any capacity 
whatever, in pursuance of law, and in which the 
compensation for the services rendered is fixed 
by law, as well as persons who have performed or 
agreed to perform services in which the public 
is interested, in pursuance of contracts that 
may have been entered into in pursuance of law, 
and in which the price or consideration to be 
received by the contractor for the thing done, 
or to be done, is fixed by the terms of the 
contract. 

"In the first, compensation, in addition 
to that fixed by law at the time the services 
were rendered, and, in the second, the allowance 
of compensation in addition to that stipulated 
in the contract, is inhibited by the first clause 
of the section." 

2-44 

See also 1975 Op. Att'y Gen. No. 75-048, in which I discussed a 
school district's authority under R.C. 3319.08 and R.C. 3319.081 
to effect salary increases for teachers and non-teaching employees. 
In that opinion I noted that authority for an increase in salaries 
was specifically provided by statute, and that the statutes in 
question were both passed by greater than a two-thirds majority 
vote. 

It is clear then that the public policy of Ohio, as reflected 
in the constitution and the statutes, requires that'the authority 
of the state or its political subdivisions to pay additional compen
sation retroactively for services already rendered must be strictly 
construed and cases of doubt must be resolved against such authority. 
I must, therefore, conclude that in the absence of a statute, passed 
by a two-thirds vote of each house of the General Assembly and 
specifically authorizing the county engineer to pay such additional 
compensation, he is without authority to do so. 

In specific answer to your question it is my opinion, and 
you are so advised that after negotiating and determining increased 
wage rates, a county engineer is without authority to pay additional 
compensation to make such increases retroactive to the beginning 
of the calendar or fiscal year for services which have already 
been performed and for which compensation has been paid in accordance 
with a previously existing contract or wage schedule. 
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OPINION NO. 76-016 

Syllabus: 

R.C. 718.01 does not prohibit a municipality from 
levying an income tax at specified but varying rates for 
definite terms under the municipality's power to levy 
income taxes as conferred by Section 3 and 7 of Article 
XVIII of the Ohio Constitution. 

To: Donald L. Lane, Preble County Pros. Atty., Eaton, Ohio 
By: William J. Brown, Attorney General, March 12, 1976 

I have before me your request for my opinion which 
reads, in pertinent part, as follows: 

"1. Does Section 718.01 of the Re
vised Code permit a municipal income tax 
to be imposed by majority vote of the 
electorate for a limited period of time 
as would be specified on the ballot issue 
(in this case three years)? 

"2. Does Section 718.01 of the Re-
vised Code permit the imposition of a muni
cipal income tax by a majority vote of the 
electorate at a varying annual rate whether 
for either a definite or indefinite term 
(in this case a varying rate for a definite 
term: 1.1% the first year, and 1% for each 
of two subsequent years)?" 

OAG 76-016 

The constitutional bases for a municipality's power of 
taxation are Sections 3 and 7, Article XVIII, Ohio Con
stitution. These sections read as follows: 

"Municipalities shall have authority to 
exercise dll powers of local self-government 
and to adopt and enforce within their limits 
such local police, sanitary and other similar 
regulations, as are not in conflict with gen
eral laws." 

Section 3, Article XVIII, Ohio Constitution 

"Any municipality may frame and adopt 
or amend a charter for its government and may, 
subject to the provisions of Section 3 of this 
article, exercise thereunder all powers of 
local self-government." 
Section 7, Article XVIII, Ohio Constitution 

In State ex rel. Zielonka v. Carrel, 99 Ohio St. 220 (1919), 
the Ohio Supreme Court found that the power of taxation was a 
fundamental power of local government conferred upon municipalities 
pursuant to Section 3, Article XVIII, Ohio Constitution. However, 
the municipal power of taxation is limited by Section 6, Article 
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XIII and Section 13, Article XVIII, Ohio Constitution. Section 
6, Article XIII, Ohio Constitution, provides as follows: 

"The general assembly shall provide for 
the organization of cities, and incorporated 
villages, by general law, and restrict their 
power of taxation, assessment, borrowing money, 
contracting debts and loaning their credit, so 
as to prevent the abuse of such power." 

Section 13, Article XVIII, Ohio Constitution reads in pertinent 
part: 

"Laws may be passed to limit the power 
of municipalities to levy taxes and incur 
debts for local purposes •••• " 

2-46 

These provisions give the General Assembly the authority to 
limit a municipality's taxation power. In Angell v. City of 
Toledo, 153 Ohio St. 179 (1950), the Supreme Court held that 
ohio municipalities have the power to levy income taxes, sub
ject to the General Assembly's power to limit the municipal 
taxing power under the above constitutional provisions. 

R.C. 718.01 is an exercise of the General Assembly's 
power to limit municipal taxation. It provides as follows: 

"No municipal corporatipn with respect 
to that income which it may tax shall tax such 
income at other than a uniform rate. 

"No municipal corporation shall levy a 
tax on income at a rate in excess of one per
cent without having obtained the approval of 
the excess by a majority of the electors of the 
municipality voting on the question at a general, 
primary, or special election. The legislative au
thority of the municipal corporation shall file 
with the board of elections at least s:i.xty days 
before the day of the election a copy of the ordi
nance together with a resolution specifying the 
date the election is to be held and directing 
the board of elections to conduct the election. 
The ballot shall be in the following form: 
'Shall the Ordinance providing for a ••• per 
cent levy on income for (Brief description of 
the purpose of the proposed levy) be passed?' 

FOR THE INCOME TAX 
AGAINST THE INCOME TAX. 

"In the event of an affirmative vote, the 
proceeds of the levy may be used only for the 
specified purpose. 

"No municipal corporation shall exempt from 
such tax, compensation for personal services of 
individuals over eighteen years of age or the net 
profit from a business or profession. 

"Nothing in this section shall prevent a 
municipal corporation from permitting lawful 
deductions as prescribed by ordinance. 
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"No municipal corporation shall tax the 
military pay or allowances of members of the 
armed forces of the United States, or the in-
come of religious, fraternal, charitable, scientific, 
l:iterary, or educational institutions to the extent 
that such income is derived from tax exempt 
real estate, tax exempt tangible or intangible 
property or tax exempt activities. 

"Nothing in this section or section 
7l8.02 of the Revised Code, shall authorize 
the levy of any tax on income whiuh a muni
cipal corporation is not authorized to levy 
under existing laws." 

OAG 76-016 

R.C. 718.01 limits a municipality's power to levy an income 
tax in the following respects: (1) income must be taxed at 
a uniform rate, (2) a municipality may not levy an income 
tax at a rate in excess of one percent without obtaining 
the required voter approval for the excess, (3) the legis
lative authority of the municipality must properly file 
the ordinance and resolution with the board of elections, 
(4) the ballot must conform with the statutory language, 
(5) proceeds from the tax may be used only for the pur-
pose specified in the ballot, (6) no exemptions from taxation 
may be allowed for personal service compensation of indi
vidu<lls over eighteen years of age or net profits from a 
busim'!ss or a profession, (7) lawful deductions prescribed 
by ordinance are allowable, (8) military pay or allowances 
of members of the armed forces of the United States and 
certain income of religious, fraternal, charitable, scientific, 
literary, or educational institutions are not taxable, and 
(9) municipalities are not authorized to levy income taxes 
forbidden under existing law. Only two of the above limi
tations are even tangentially related to the proposal you 
have described: the requirement of a uniform rate of taxa
tion and the lack of authorization to levy taxes forbidden 
under existing law. However judicial interpretations of the 
relevant statutory language reveal that these limitations also 
do not affect the proposal. 

In Youngstown Sheet & Tube v. City of Youngstown, 91 Ohio 
App. 431 (1951), the court struck down the Youngstown income 
tax as a denial of equal protection because the tax was im
posed on individuals at one rate and on corporations at a sub
stantially higher rate. In Thompson v. Cincinnati, 2 Ohio 
St. 2d 292 (1965), the Supreme Court related the Youngstown 
case to R.C. 718.01 in the following language: 

"The Youngstown decision preceded the enact
ment of Section 718.01, Revised Code, which pro
vides, in pertinent part, as follows: 

'No municipal corporation with 
respect to that income which it may 
tax shall fix such income at other 
than a uniform rate. ' 

"The evils present in the Youngstown case 
have been effectively prohibited by the General 
Assembly." Id. at 296. 
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Thus the language as to uniformity of rates relates to uniformity 
among taxpayers, not uniformity between taxable years. Hence 
the varying annual ra.te of the proposed tax is not affected by 
this limitation. 

The language of R.C. 718.01 concerning income taxes for
bidden under existing law also does not relate to the proposal. 
In East Ohio Gas Co. v. City of Akron, 7 Ohio St. 2d 73 (1966), 
the Supreme Court stated that R.C. 718.01 did not authorize 
income taxes forbidden under existing law, and the phrase "under 
existing laws" referred to limitations that appear in the Con
stitution, statutes, or any limitations imposed by a court 
under the doctrine of pre-emption by implication. A municipal 
income tax at a varying annual rate for a definite term has 
never been forbidden by the above three sources. 

Accordingly, it is my opinion and you are so advised that 
R.C. 718.01 does not prohibit a municipality from levying an 
income tax at specified but varying rates for definite terms 
under the municipality's power to levy income taxes as con
ferred by Sections 3 and 7 of Article XVIII of the Ohio Con
stitution. 

OPINION NO. 76-017 

Syllabus: 

1. Neither R.C. 121.17 nor any other provision of the 
Revised Code authorizes th~ expenditure of public funds by 
state departments as compensation for departmental employees 
assigned to perform services, unrelated to their job assign
ments and the responsibilities of the departments, for and 
under the direction of the Lieutenant Governor-elect; 

2. After the Auditor of State makes a finding under 
R.C. 117.10 that state funds have been illegally expended, 
civil actions may be initiated to recover such funds. These 
civil actions may be initiated against state officers, such 
as department directors who were responsible for illegal ex
penditure, and against state employees and others who received 
benefits from the expenditure; 

3. In making findings under R.C. 117.10, the Auditor of 
State should determine whether and to what extent the value 
of benefits received by the state, if any, was less than the 
amount of the illegally expended state funds. 

To: Thomas E. Ferguson, Auditor of State, Columbus, Ohio 
By: William J. Brown, Attorney General, March 15, 1976 

I have before me your request for my cpinion, which reads in 
part: 

"From mid-November, 1974, to mid-January, 1975, the 
State of Ohio employed in various departments five 
persons whose Directors assigned them to assist 
Lieutenant Governor-elect Richard Celeste in the 
transition of responsibilities from the administration 
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of the Honorable John W. Brown to himself. Among 
the activities of these five persons were the following, 
most of which took place in and around the transition 
headquarters of Mr. Celeste: 

A) review of budget data and development 
of budget proposals for the office of 
the lieute1nant governor for the 1976-
77 biennium; 

B) review of reports of various state 
agencies for the purpose of briefing 
the incoming lieutenant governor on 
the state of the state; 

C) research and response to inquiries from 
constituents on the broad range of state 
government topics which typically confronts 
all elected state officials; 

D) review of pending legislative proposals which 
concerned the incomi~g lieutenant governor; 

E) plqnning of inaugural ceremonies, in conjunc
tion with representatives of the governor and 
other r~-elected or newly elected officials; and 

F) clerical work, such as typing and filing, 
which centers around the activities noted 
in (A)-(F) above. 

In your request you have asked for a resolution of the 
following questions in light of R.C. 121.17 and other provisions 
relating to cooperation among state departments and between the 
state and its citizens: 

1) May the State of Ohio lawfully expend public 
moneys to provide executive, administrative 
and clerical assistance to an elected officer 
of the state, other than the Governor, during 
the weeks immediately preceding the term of 
said officer? 

2) If the answer to the first question is 
affirmative, for what purposes may such 
expenditures be made? More specifically, 
do the activities listed in items (A) 
through (F) above, and in the written state
ments of the subject employees, serve a 
public purpose sufficient to warrant a 
conclusion that the necessary cost of such 
activities may be borne by the State of Ohio? 

3) If the aforementioned activities may be law
fully financed by state funds, from which 
specific funds may such expenses be paid? 
In other words, may R.C. 1~1.17 or any other 
principle of law justify the assignment of 
employees of a state department to assist 
an incoming elected officer in his pre
parations to assume office, notwithstanding 
the fact that the duties performed by such 
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employees may be unrelated to their regular 
job assignment within their department? 

4) If any of the aforementioned activities 
does not serve a public purpose for which 
state funds may be expended, can the cost 
of such activities be recovered by the 
state from the subject employees, if the 
services of such employees were performed 
at the direction of their appointing au
thorities? 

5) If any of the aforementioned activities 
does not serve a public purpose for which 
state funds may be expended, can the cost 
of such activities be recovered by the 
state from the officer-elect whom they 
served, or in the alternative from the 
department heads whom they were originally 
hired to serve? 

2-50 

Along with your request you provided written statements 
made by the five employees who provided assistance to the 
Lieutenant Governor-elect after the November 1974 general 
election but prior to the time he officially assumed the duties 
of that public office. On the basis of those written state
ments and the factual descriptions in your request letter, 
it appears that these five individuals had worked for the 
Lieutenant Governor-elect during his campaign for office, 
and after the election these individuals performed simiLar 
duties for the Lieutenant Governor-elect as state employees, 
paid by the following departments: 

Administrative Services 
Agriculture 
Highway Safety 
Industrial Relations 
Workmen's Compensation. 

The statements of these five individuals also show that, 
generally, their duties were performed at the Lieutenant Governor's 
campaign headquarters. A state office did not serve as their of
fice or physical place of emplo;r·ment. Further, with but one 
exception, there is no inCI.ication that these state employees per
formed what would clearly have been the type of work performed by 
the various departments which emp~.oyed and paid them. From the 
statements, there is no question ti\at they did receive state pay 
checks for their work for the Lieutenant Governor-elect. 

In light of this material, as described above and in your 
request, you have first asked whether it is lawful to expend 
public monies in the form of assigning departmental employees 
to perform work at the direction of the Lieutenant Governor-elect. 
R.C. 121.17, mentioned in your request, relates to the cooperative 
assignment of state employees between departments, providing in 
pertinent part: 

"The director of any department may 
empower or require an employee of another 
department, subject to the consent of the 
superior officer of the employee, to per
form any duty which he might require of 
his own subordinates." 
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It must be noted that this statutory prov~s~on does not 
authorize the assignment of employees as apparently took place 
in the situation you have described. The five employees (the 
"transition staff") were not assigned by the various employing 
departments to other state departments, as R.C. 121.17 would 
allow. Rather, the "transition staff" was assigned to pro-
vide direct assistance to an individual who at the time was not 
a department director. R.C. 121.17 only allows for cooperative 
assignment of employees between one "department" and another 
and the availability of R.C. 121.17 must be limited to assign
ment of employees between those departments identified and listed 
as such in R.C. 121.02. See R.C. 12l.Ol(A). 

Aside from R.C. 121.17 it might be argued that, as a 
matter of public policy, assistance should be provided to the 
Lieutenant Governor-elect in order to ease economic incon
venience in preparing to assume the duties of office and thereby 
facilitate orderly transition of officers - especially in light 
of the close constitutional relationship between the offices 
of Lieutenant Governor and Governor. See Ohio Constitution, 
Article III, Section 15. However, there-is no statutory au
thorization for the state departments providing assistance to 
the Lieutenant Governor-elect. On the other hand, R.C. 107.30 
specifically requires that certain monies be made available 
for the salaries of the Governor-elect's immediate staff. 
Other statutory provisions require that assistance of other 
sorts be provided the Governor-elect. See R.C. 107.12, 123.022, 
126. 041 and 126.042. -

In the presence of specific statutes authorizing a 
transition staff for the Governor-elect and in the ubsence of 
such authority relative to the Lieutenant Governor-elect serious 
doubt exists as to the legality of department directors providing 
staff assistance to the Lieutenant Governor-elect - especially 
wher,·, as here, the work performed by the state employees bore 
litt~e or no relationship to the duties and responsibilities 
of the departments which paid them. Doubts as to the legality 
of pili::! i c expenditures - ;·e to be resolved against the ex
penditure because measuLes which provide for spending public 
funds are to be strictly construed. State, ex rel. Leis v. 
Ferguson, 149 Ohio St. 555 (1948). The Ohio Supreme Court has 
stated: "[I] n case of doubt that doubt is to be resolved not 
in favor of the grant but against it." State, ex rel. Bentley 
and Sons Co. v. Pierce, 96 Ohio St. 44 (1917). See also 
1975 Op. Att'y Gen. No. 75-008. The basis for this strict ap
proach was outlined in 1971 Op. Att'y Gen. No. 71-058: 

"All public moneys constitute a public 
trust fund, State ex rel. Smith v. Maharry, 
97 O.S. 272 (1918), and the expenditure of 
such funds is limited to a public purpose, 
Kohler v. Powell, 115 o.s. 418 (1926)." 

Neither R.C. 121.17 nor any other provisions of the Revised Code 
authorizes the payments made to the "transition staff" •mder the cir
cumstances described in your request and the accompanyiny statements. 
It is, therefore, my opinion that the assignment of departmental 
employees to provide assistance to the Lieutenant Governor-elect 
was, in the situation presented here, unauthorized. It must be 
noted, however, that it would be a different case had the then in
cumbent Lieutenant Governor authorized the expenditure of funds 
appropriated to his office to hire employees to aid the Lieutenant 
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Governor-elect or to pay existing members of his staff to assist 
his successor. 

Having thus concluded the expenditures involved in payment 
of the "transition staff" were improper as you have described 
them, it is unnecessary to address your second and third questions, 
and the focus of my analysis is then shifted to the availability 
of remedies for recovering the funds which were improperly spent. 

In your fourth and fifth questions you have asked whether 
recovery of the "transition staff's" salaries may be sought 
against the department directors who were involved, against 
the employees themselves and against the now Lieutenant Governor. 
R.C. 117.10 authorizes a civil action to recover illegally ex
pended public funds after the Auditor of State, through its 
bureau of inspection and supervision of public affairs, makes a 
finding that public funds have been illegally expended. Ac
cordingly, it is your duty, as Auditor of State, to determine 
whether an illegal expenditure has occurred after the facts and 
the circumstances of the expenditure have been fully and thoroughly 
developed by the bureau of inspection and supervision. 

Once your determination has been made, and the report of 
your finding is filed with the appropriate public office (that 
of the Attorney General in the case of an illegal expenditure of 
state funds), a civil action may be initiated against public of
ficials as well as private individuals, under the procedural 
auth~rity of R.C. 117.10, to determine personal liability. State 
ex rel. Smith v. Maharry, 97 Ohio st. 272 (1919). See generally 
State v. McKelvey, 12 Ohio St. 2d 92 (1967). ---

It is also appropriate to point out that recovery of illegally 
expended public funds has been unsuccessful where the state has 
voluntarily paid out monies in exchange for benefits received and 
the state is not in a position to return the recipients to their 
status quo helo. prior to payment. See Dickman v. Defenbacher, 
151 Ohio St. 391 (1949); State, ex rei. Hunt v. Fronzier, 77 
Ohio St. 7 (1907); Vindicatoi Printing Co. v. Ohio, 68 Ohio 
St. 362 (1903); Ham1lton County v. Noyes, 35 Oh1o St. 201 
(1878). On the other hand, recovery of public funds has been 
successful where outlay of public funds has resulted in an 
unjustified private gain to the person receiving the payments 
or has resulted in a payment which exceeds the public benefit 
received. See State, ex rel. McKelvey, supra; State, ex rel. 
Smith v. Maharry, supra. See generally, Koch v. Rhodes, 117 Ohio 
St. 763 (1964); Viiiage oflffcksv1lle v. Blakeslee, 103 Ohio St. 
508 (1921). 

The clear thrust of R.C. 117.10 is to provide a mechanism 
for recovery of illegally expended public funds and results 
reached in the cases cited above indicate that recovery of 
public funds is to be net of state benefits received and re
tained. 

Therefore, it is apparent that you as the Auditor of State 
must determine from the facts of the case whether the work 
efforts of the five employees resulted in a public benefit. 
To the extent that those employee work efforts did not, a find-
ing may be made for the amount of compensation paid for services 
not resulting in public benefit. Whether, as a factual conclusion, 
there was public benefit received from any or all of the work of the 
"transition staff" is a matter not readily determined from the 
materials you have provided. 
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In addition to the procedural issues raised by your 
fourth and fifth questions you have also raised a question 
concerning the possible assertion by the five employees of 
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a good faith defense, in that they may have carried out 
assigned duties under the good faith understanding that 
working for the Lieutenant Governor-elect was entirely 
proper. The materials you have supplied are not fully 
developed along this line so that whether the employees may 
develop such a good faith defense is not readily determined. 
However, I am unable to conclude that such a defense could be 
successfully asserted as a matter of law. Ohio case law on 
this point is not dispositive of the issue. 

In your fifth question you have additionally asked 
whether the public monies can be recovered from the now 
Lieutenant Governor or from the directors whose departments 
hi'red and paid the five "transition staff" employees. 

The department directors were public officials. 
R.C. 117.10 establishes public officials as, essentially, 
being in a position of strict liability. 

Further, one of my predecessors concluded in 1952 Op. Att'y Gen. 
No. 1713 (at p. 559), in a situation where no benefits were re
tained by the governmental agency: 

"[T]hat where any public officer orders 
or participates in the ordering of the expen
diture of public funds, which expenditure is 
not authorized by law, such officer is per
sonally liable for the amount of the funds 
as expended." 

See Grant Township, ex rel. Stalter v. Secoy, 103 Ohio St. 258 
TI921); 1937 Op. Att'y Gen. No. 87. --

Ohio case law does not indicate that the then Lieutenant 
Governor-elect would have any higher duty of repayment than the 
employees who directly received the payments, even though the 
employees worked under his control. He was a recipient of 
benefits flowing from the payments and had no authoritative 
control over release of the payments. However, insofar as you 
may develop facts and conclude that the state did not receive 
benefits equal in value to the monies which were paid, you 
may also wish to consider, in the development of your find
ings, whether a more persuasive case might be developed against 
the then Lieutenant Governor-elect than against the employees. 
The s~atements you have provided suggest that the employees 
for the most part followed orders, but arrangements for employ
ment of the "transition staff" were made at the apparent di
rection of the Lieutenant Governor-elect. 

As a result of the foregoing it is, then, my opinion, and 
you are so advised that: 

1. Neither R.C. 121.17 nor any other provision of the 
Revised Code authorizes the expenditure of public funds by 
state departments as compensation for departmental employees 
assigned to perform services, unrelated to their job assign
ments and the responsibilities of the departments, for and 
under the direction of the Lieutenant Governor-elect; 
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2. After the Auditor of State makes a finding under 
R.C. 117.10 that state funds have been illegally expended, 
civil actions may be initiated to recover such funds. These 
civil actions may be initiated against state officers, such 
as department directors who were :t·esponsible for illegal ex
penditure, and against state employees and others who received 
benefits from the expenditure~ 

3. In making findings under R.C. 117.10, the Auditor of 
State should determine whether and to what extent the value of 
benefits received by the state, if any, was less than the 
amount of the illegally expended state funds. 

OPINION NO. 76-018 

Syllabus: 

Pursuant to R.C. 3709.13, employees of the board of 
health in a general heal·t.h district, ethel.· than the com
missioner, are employees in the classified state civil 
service and, as such, the sick leave provisions of R.C~ 
124.38 are applicable to those employees. 

To: Thomas R. Spellerberg, Seneca County Pros. Atty., Tiffin, Ohio 
By: William J. Brown, Attorney General, March 17, 1976 

I have before me your request for my opinion as to 
whether f!mployees of a county general health district arc 
covered by the sicl~ laave provis.:i.onB of amended R.C. 
124.38. 

R.C. 124.38 providen sick leave benefitr3 as follows 
in pertinent part: 

"Each employee, \V'hosc salary or wage 
1s paid in whole or in part by the state, 
each employee in the varlous offices of tho 
county, municip<tl and civi.l service town
ship service, and cuch employee of any board 
of education for '\'/hom sick lc~ave is not pro
vided by section 3319 .Hl [3319 .H .1] of the 
Revised Code, shall be entitled for each com~ 
pleted eighty hours of service to sick leave 
of four and six-tenths hours "'ith pay." 

Aa you noted in your request, my predecessors have had 
occasion to address the upplicability of these oick leuve pro
visions to employees of 9cncral health districts in 1965 Op. 
Att'y Gen. No. 65-121 and 1%0 Op. ll.tt'y Gen. No. 1302. Z.1y 

predecessor, in Opinion No. 65-121, as noted in the syllabus, 
concluded: 

"1. A general health district as provided 
for in Chapter 3709, Revised Code, is not a part 
of municipal or county government. 

"2. The reimbursement of funds expended for 
salaries of certain employees of the general 
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health district under section 3709.32, Revised 
Code, does not place these employees under the 
purview of Section 143.29 (nO\v Section 124.38), 
Revised Code. 

"3. Employees of a general health district 
are not eligible for vacation benefits under Sec
tion 325.19, Revised Code, since the general 
health district is not a part of county service." 

OAG 76-018 

The effect of thin opinion, however, wos l~nited in 1967 
by amendment to R.C. 3709.13 in the form of specific provision 
that employees of a board of health in a ge1wral health dis
trict shall be in the classified service of th2 state. 

R.C. 3709.13, as amended effective December 13, 1967, pro
vides: 

"In any general health district the board 
of health may, upon the recommendation of the 
health commissioner, appoint for full or part 
time service a public health nurse and a clerk 
and such additional public health nurses, 
physicians, and other persons us are neccssc:ry 
for the proper conduct of its work. Such nurnbcr 
of public health nurses way be e1.1ployed as is 
necessary to provide odc0uute public health nur
sing service t..o all p<n.·t.s of the c1i~~t:rict.. J\Jil·· 
ployees of the board, other than the cc:nn:i:;~:Ioncr, 
shal:Cli(~ in·--fi~·-·(·:·E::i.rin·l·r:·c(··~(!}:·\;r-;~uT-ui·,~---~x;iTr;-,-

and af~LCilliJTo-:;.;_~.::;s·o-t--tfie!-Lc;;;\:cT-1,ict~YJ~ic;)~Ci,lo·.lc·C1--J:or 
cause by a majority of tl~e bo;n:d." 

(Emphasis Q0doc1.) 

It h· the emphasized language of n.c. 3709.13 ,.,Jl:i.ch I 
believe leads to the conclusion that c:nployec~s of ·a CJcmoral 
health district arc to be provided the slck lenve bcnofit.s 
set out in R.C. 124.38. The opposite conclusion, ns quoted 
above, wh:i:ch had been reached by my predecessor has been 
directly addressed and disposed of by the Ohio legislature. 
That is, the legislature has included employees of a general 
health district·within the state classified service and, as 
such, those employees are subject to the sick leave provisions 
of R.C. 124.38. 

It is therefore my opinion, and you are so advised that, 
pursuant to R.C. 3709.13, employees of the board of health 
in a general health district, other than the Con®issioner, 
arc employees in the classified state civil service and, as 
such, the sick leave provisions of R.C. 124.38 c:re appli
cable to those P-mployees. 
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OPINION NO. 76-019 

Syllabus: 

1. The prov1S1ons of R.C. 2921.42 do not prohibit public 
school administrators and employees involved in driver training 
progr~ts pursuant to R.C. 3301.17 from being employed by, 
involved in the operation of, or holding an interest in a 
commercial driver training facility; 

2. R.C. 3301.17 docs not authorize payment of funds by a 
local board of edu8ation to a co~~crcial driver training facility 
prior to the actual receipt of such funds fl:om the state dcpart·
ment. of education. 

To: Thomas E. Ferguson, Auditor of State, Columbus, Ohio 
By: William J. Brown, Attorney General, March 17, 1976 

I have before me your request for my opinion \'lhich reads 
as followo: 

"1. 1•1ay a duly certificated teacher, ~1ho is 
employed by a public boarri of educat:f.on <W n dd.ver 
education teacher, Iawful~y accept concu~rent employ
ment 'di:h a commercial dr:i.v.;r training school which 
is licE:nsed under R. c. Ch~tpter 4508, in vic:H·' of the 
fact that public funds muy be used to oubsid.ize 
driver education in con·.mc~:c:lal schools only when t.he 
public schools can certify undGr R.C. 3301.17 that 
driver education is not readily available to certain 
high school students? 

"2. f.lay a school adminictrator, employed by a 
public board of education and also holding a licence 
to operate a cmm-aerciul d:d ver tre:ining school, or 
having other financial interest in Buell u corQrc,crcial 
school, laHfully E:nroll hig·ll r,;chool Btudcnt!.l in the 
commercial school ·al~d receive. a state subsidy there
fore? 

"3. Locs P.C. 3301.17 pcn:~it <t public cchool 
board of education to pay a ~~tate r;tlJmidy to n com·· 
mercia! drivor training nclwol bcfo::c t:lw funds for 
such a subsidy have bNm p;!i,·l l•y i:l1e Gti\te (iupa):t.rnent 
of education to tlw public boc;JC1 of t=:ti.ncut:i.c,n." 

Your first two questions express concern over possible 
conflicts of interest. R.C. Chapter 2921, particularly R.C. 
292J.tl2, prohibits a public officinl from being directly or 
indirectly interested in a public contract. R.C. 2921.42 
provides in pertinent part: 

" (A) No public official shall knowingly 
do any of ti~:fO.llowing: 

"(1) Aut~oriz~ or emplo~~ the a\1_:thori ty 
or influence of his offibe to secure author-
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ization of any_s~-~1..:~-~:lct j-=..l?~!:_~cl2.J2!~.' 
a member of his family, or any of his business 
associat-6shils-ai1lntercs·t; 

"(2) Authorize, or employ the authority 
or influence of his office to secure the invest
ment of public funds in any share, bond, mortgage, 
or other security, with respect to which he, a 
member of his family, or any of his business 
associates either has an inte.rest, is an under
writer, or receives any brokerage, origination, 
or servicing fees; 

"(3) During his term of office or within 
one yeRr there~FteJ:, occuDy any position of 
£io £:Lf:CntTie-pj~C:ufiOi1'-o f ·a-p-ub 1 i c con t.i act 
author:Lzedby ''him oii)yalerjislc:rtive-bocly-, -
'CClmiil.issTon-,-or board of which he was a mernber 
at the time of authorization, and not lc:t by 
competitive bidding, or let by competitive 
bidding in which his is not the luwest and 
best bid; 

"(5) Have nn intGrest in tlle profits or 
benefi·ts of a public contract Vlhicl1 ir; not. let 
by compcti t.i. ve biclcliny when rcqn:i.rc:c1 by lnw, 
and which involves more th<:m o1w hunrlJ:cd fifty 
doll an;." 

OAG 76-019 

In order to resolve your first two question~, two issues 
nmst be resolved: first, whether i:l p_u}.D .. 5~c;g!!!~~~~!:-. is involved 
where <t pri vatc commcrciul clr:i vinsr school rccr:i vcs state funcJ.s 
subsidy for educational services rendered to stuCents and, second, 
whether a certificated tco.cheJ~ or a school administrator is a 
public official. Unless there is a public contract which will 
CI:Crc-ctli--or-l:nriirectly benefit a J~::bl.\fo{f:Lccr, R.c. 2921.42 
will not serve to preclude a teacher from private c~Jloyrncnt with 
a commercial driving school, or to pr2clude a school administrc:tor 
from having a financial or operating control interest in a 
commercial driving scbool. 

As developed in the following analysis it is my opinion that 
subsidies paid to co;mncrcial driving schools, pu.rsuant to R. C. 
3301.17, are not paid pursuant to public contracts even though 
the paymen·t is ultimately made fror'1 public funds. Therefore, 
there is no conflict of interest involved in the situntions described 
in your letter and it is not necessary to determine \·.'hether 
certified teachers and schooladministrators are public officials 
within the definitions of R.C. Chapter 2921. 

R.C. 4501.07 creates a state treasury fnnd to be known as 
the "dri.v(->r education fund." "!~his fund is to be used t.o p<1y nll 
or pa:rt of the costs of d:..:ivc.c edt;ct.ttion trc:ini.r:g u:: lligh schools, 
or at commercial driving schools pursuant to H.C. 3301.07 and 
3301.17. As stated in H.C. 3301.07, the use of such funds shall 
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be solely for the purpose of promoting highway safety through 
driver education. 
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Under R.C. 3301.17, it is the state department of education 
which is charged with the expenditure of funds for the purpose of 
promoting highway safety. The provisions for such expenditures 
are specified by R.C. 3301.17 as follows: 

"The department of educa·tion shall expend 
state funds to provide driver education courses 
to any child enrolled in a high school for which 
standards are prescribed by the state board of 
education. 

"Such driver education courses shall be 
provided in accordance with rules promulgated 
and enforced by the state board of education. 
!!~_dep~~j:_~~en!:_ __ ~f eclucadon sJ·J~0!_~~on!:_ract fo_E_ 
the usc of public school facilities to provide 
'diivcrccfuccl'Cion--cou_p.;;;c~ \~Tic_E£ _ _practrei:ii)ic-;c;r-
such courses may be provided at facilities 
G.stablished and opcratccf;--uncler the s1.1pcrvision 
of- tr.:U-;-~iportaU.or\coorcflnntorfJ, by ·the d(;par·t
i1ier1tof--cc-iuci.ltf'oi1:'""whetherti1G- departrrient of 
educatim1-contracts to use public school 
facilities or operates other facilities for 
driver education purposes, it shall expend 
an amount which shall not exceed fifty dollars 
times the number of pupils having enrolled 
in and completed the course. 

"A commercial driver training school 
licensed nncler ChuPi:er 450D. of the Eevised 
co7fes'i1ili1-reCCl"VC'asubsidy for each school 
age child who successfuTly cOJr.ofetes the 
trafi1.ing SCh00j_ IS CQUrSCaJlclwi10W.-1SW-iublG tO 
enroll"J:n----a7frl_ ver GC1tiCatiOll-COLcrse conducted 
at high scl!ools for wh:Ccfl-tiic state board of 
edi'lcdt.Ton pr-es-cribe~> min~ir-ium standardsbecause 
sucl1a' cour-se was not O.ffC-i=(;2la-t:t.J1e pupil's 
high school of attendance or because the 
pupil could not, due to scheduling difficulties 
avail himself of such a course during the 
semester or term of the pupil's sixteenth 
birthday or the immediat.ely succeeding semester 
or term. For purpose~ of this section, a pupil 
shall be deemed to have scheduling difficulties 
if he is employed or engaged in traveling to or 
from his employment at the time the course is 
offered, or the principal of the pupil's high 
school of attendance determines that the pupil 
is involved in a hardship situation, or the 
principal of the pupil's high school of 
attendance determines that the driver education 
course conflicts vii th other courses which the 
pupil has scheduled at his high school. The 
inability or the unavailabili·ty of such a -course 
sfial:LT:)~f.irmed bv a \H:Ltten statement to 
!:!:at ef:_~~ct on_ a fSJ_0n 1?r~vici?-~9r tGe p~_:_c_:>-se 
by the state department of educAtion and approved 
as :!:.._0 :0rri\'by__t.!:tc <mciltc->r" of stiit.C~eSi::a_feiil'ent 
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shall be signed by the principal of the pupil's . 
h1.gh .sci100T'anci sui~m:0_:_!r.d by the, p~1pil to the 
operator o-f the commercial ·trairll.nq school prior 
to the time the pup:li enrolls J.n the t:iali1ing 
course. Each operator seeking r.eimbursf!ment 
under this section shall su~nit such statements 
to the bof!_rd of education of t:he pu,P_il' S__§~hool 
dJ.strict of attendance. If the pupil attends a 
nonpublic school, the operator sfi11fi submit such 
statements to the public school board of educa
tion of the distrj.ct in which the pupil's non
public school is located. No operator shall 
receive reimbursement for a pupil for whom he 
does not submit such a statement to the board 
of education as required by this section. A 
board of education shall pay to each such com
mercial driver training school out of funds paid 
to the district by the state board of education 
for the purpose an amount per student not to 
exceed the amount per student paid to public 
schools within the district under division (H) 
of section 3317.06 of the Revised Code. 

"Such funds shall be used solely for the 
purpose of promoting highway safety through 
driver education." 

(Emphasis added.) 
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It is clear from these provisions that the only contract 
which is authorized by this section is that which may occur 
between the state department of education and public school 
facilities. This, hm>~ever, is but one of the options available 
to the department of education in carrying out its duty to 
provide driver education training to high school students. The 
department may also establish and operate its ovm training 
facilities under the supervision of transportation co-ordinators. 
In addi ·t.ion, as provided in the latter portions of the third 
paragraph quoted above, the department may expend these funds 
to reimburse licensed comrnf!rcial .driver training schools for 
providing training to students who arc unable, as defined,. to 
obtain this training through their public schools or non-public 
schools. 

In essence, the subsidy t>~hich occurs under R.C. 3301.17 
is a grant to the student of funds expended by the state depart
ment of education to provide driver education training as 
required by la\'1. These expenditures are channeled through 
the local boards of education either on a contract basis or as 
a conduit for reimbursement of licensed commercial facilities. 
While certification by. the public· school principal is required 
in order for a public school student to obtain the subsidy for 
training through a commercial driving school (on the basis that 
this training is not available to him at his public school or 
that he is not able to avail himself of it under the statute), 
the principal issues this certificate to the studen~. Unde~ the 
statutory plan, the principal does not enroll ·the st-udent in 
a commercial training program. He does not authorize any contract 
at all, as the student is free to present this certificate to 
any licensed commercial driver training facility of his choice. 
Any contractual relationship \.,rhich thereby arises is a private 
contract bet,.,reen the student and the licensed commercial driving 
school. 

Aprill976 Adv. Sheebo 



OAG 76-019 ATTORNEY GENERAL 

It is, therefore, my opinion that the reimbursement of 
licensed commercial driving schools pursuant to R.C. 3301.17 
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is not pursuant to a public contract. In response to your first 
and second questions, therefore, R.C. 2921.42 does not serve to 
preclude a teacher from private employment with a commercial 
driving school, or t.o preclude school ac1ministrators from 
having a financial or operating control interest in a commercial 
driving school. 

In response to your question as to a local school board 1
S 

authority to make payment to a commercial driver training school 
prior to receipt of such funds from the s·tate department, I \llOulc 
reiterate that in the context of R.C. 3301.17, the local school 
board 1 s role is that of u. conduit between the state department 
and commercial driver training schools. The language of 3301.17 
is clear and unambiguous: 

"A board of education shall pay to each 
coMmercial driver training school out of funds 
paid to the district by the state board of education 
for the purpose an amount not to exceed the amount 
per student paid to public schools within the 
district under division (H) of R.C. 3317.06." 

(Emphasis added.) 

Under a well-settled rule of statutory construction, \'lhere a 
statutory enactment is plainly expressed, there is no -room for 
construction. SJ.ingluff v. 1\Teaver, 66 Ohio St. 621, (1902). 
This provision for payment to a cormnercial driving school is clearly 
expressed. The local board of education acts as a conduit for 
state funds paid and I find no au·thority for payment to a 
licensed commercial driving school prior to the receipt of state 
funds or for any other "prior financing" arrangement. 

It is, therefore, my opinion, and you are so advised, 
that: 

1. The provisions of R.C. 2921.42 do not prohibit public 
school administrators and employees involved in driver training 
programs pursuant to R.C. 3301.17 from being employed by, involved 
in the operation of, or holding an interest in a commercial driver 
training facility; 

2.. R.C. 3301.17 does not authorize payment of funds by a 
local board of education to a commercial driver training facility 
prior to the actual receipt of auch funds frow. the state department 
of education. 
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OPINION NO. 76-020 

Syllabus: 
1. Tha "appropr:Luta laN enforcement: agency" referred 

to in R.C. 102.0G, fo~ the purpose of prosecuting viola
tions of R .C. Chapter 102 • .is th0 prosecut . .ing authority 
vested with the authority to initiate prosecutions for 
misdemeanor violationr:: Hhich occur.ced \·;.i.thin his juris
dication. 

2. ThG county pro::-wcuting <rc·tornc:1y and the city 
solicitor havG the au.tlwrit.y to initiate pJ:osecutions 
for alleged violations of R.C. Chapter 102. ~.;hen ap
propriately rnquestC>d to do oo by the Ohio Ethics Corn
mission so that: eithor su.c:h p1~or:wcut:or ~wuld be an "ap
propriate lilvl cnfo~ccrnc:nt agency" under Section 102.06, 
Revised Code. 

To: J. Walter Dragelevich, Trumbull County Pros. Atty., Warren, Ohio 
By: William J. Brown, Attorney General, March 17, 1976 

Your request for my opin:l.on rends in pertinent part 
aa follmts : 

"Nhat public: ol:r:icinl io deemed to be 
'th•J appropd.nte laH cn[o:>:-cc:r•c:nt "'qcncy 
• • • ' in the third p.naqrnp~l of Ohio Re
vised Code Section 102.0G, to pronocutc 
any violationr~ of Cht1ptcr 102 of the Ohio 
Roviscd Code?" 

R.C. 102.06 provides that the Ohio ~tllics Corrmisd.on, 
upon hearing and finding, by ,"!. prepon(Joranc:<.1 of: iJ1a ovidcncc, 
a violation of R.C. 102.02, 102.03, or 102.01, "Ghu.ll report 
ita findingG to the nprrcm:d.ntc lm·! cnfoJ:"ccn·qont aqcmcv for 
l?E.~.~~?_g.:1:!~~~-_i.!!... .r.:!.0i-i~~§i~~~i~~!To·cvic·l~:1t::t on cr c;c·c1inp;.:·e:-.r-To ~ • of 
tho n.cvu;cd Code. • • • " (Emph<liJ:t.CJ adclcd.) 'fJhon rend in 
contc,:t, it in clear th~t thl: lc~r:!.clnturo, in employing the 
phrusc "appropr.iato J..:1.w cnf:orccrnc.~nt agency" intended such 
agency tr.> be the nppr.oprintc P.l.·~r:::.:~!l.~-~~..9- author! ty no the duty 
der;cribc<l io that of cril:l.int.tl. prouocution before a proper court. 
Sae R.C. 102.99. 

'rhe question of which particular prosecuting u.uthori ty 
is "appropriate" pan be ansvlCrcd by determining 1·1h0.thcr a 
particular prosecutor has the authority to initiate a prose
cution of the offense in question. In this instance, viola
tion of R.C. 102.02(C), 102.03, 102.04 or 102.07 constitutes 
a misdemeanor pursuant to R.C. 102.99. Therefore, if a 
prosecutor has the authority to initiate prosecutions of 
misdemeanors committed within his jurisdiction he would be 
an "appropriate law enforcement agency" (officer) under the 
terms of R.C. 102.06. 

Rule 7(A) of the Ohio Rules of Criminal Procedure 
states, in pertinent part, as follows: 
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"A misdemeanor may be prosecuted by 
indictment on information in the court of 
common pleas, or by complaint in courts in
ferior to the court of conm10n pleas." 

Further, an examination of the Revised Code reveals that 
both the county prosecuting at·C.::>n:e:,· and the city solici·t:or 
are vested with the authority to initiate misdemGanor prose
cutions for violations of state statutes which occurred within 
their ~espectivo jurisdictions. The gen~ral duties of the 
prosecuting attorney are defined in R.C. 309.08, the relevant 
portion of which reads as follows: 

"The prosecuting attorney may inquire 
into the commission of crimes ''1i thin the 
county and shall prosecute, on behalf of the 
state, all complaints, suits, and controversies 
in which the s·tate is a party. . • . " 

2-62 

The Ohio Supreme Court, in dictwn, analyzed the analogous Section 
2918 of the General Code I aru"i-OjJinGd that the provision is stated 
in "permissive" rather them "m<:mdatory" language, and, therefore, 
"does not purport to absolutely and at all events impose specific 
duties upon that officer." J<n(•pper v. French, 125 Ohio St. 61.3, 
614 (1932). Clearly, pl~or;ccutfo.J1-of the all.eged misdemennor in 
question would be a prosecution on boholf of the stnte. There 
arc no other stntuto:::y rn~ovisions whic.. would prohibit the mis
demeanor prosecutions under consideration. Therefore, if one o£ 
the violations occurn·CJ vd l:hin the~ jur:i~>dicl:ion of the prosecuting 
attorney, he would CJlWl.i.fy as u.n "i.:!ppnJpj~:i.ate lilW cnforcc:ment 
agency" {ofLi.car) as tl1<tt teJ:m is urc:c<l in J~ .C. J.07.. 0(.. 

R.C. 1901.34 estctblished t.lJe cd.nd.no.l pror~r,cuU.on pC'IicJ:s 
of the city solicitor, city attorney, or d:i n:ctm· o:C 1 <-'1'1 f:or 
any municipal corporation. ~~he re.l.vv<ml po1·U.om; of thut scc:·
tion read as follows: 

"The city solicitor ... shall pror;c:cutG 
all criminal cases brought before the rnmt:lc:Lpal 
court ..• for violation of sL~te ctotutcs or 
other criminal offenses occurring within the 
municipal corporation for which he is a sol.icit0r 
, • . . The city solicitor . . . shall perform 
the same duties, as far as they are applicable 
thereto, as are required of the prosacuting at
torney of the county." 

This section docs, then, confer upon the city solicitor 
the power to prosecute alleged violations of state statutes 
which· const.i tute a misdemeanor and which occur 1·1i thin his 
jurisdiction. As contemplated in this statute, duties in this 
regard are the seme 2s 1~hose :rec::u1 r,,r~ of: a county prosecuting 
attorney. Therefore, if one of the violations in question 
occurred within the jurisdiction of the city solicitor, he 
would also qualify as an "appropriate law enforcement agency" 
(officer) as that term is used in R.C. 102.06. 

Accordingly, it is my opinion and you are so advised that: 

1. The "appropriate law enforcement agency" referred 
to in R.C. 102.06, for the purpose of prosecuting viola
tions of R.C. Chapter 102. is the prosecuting authority 
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vested with the authority to initiJtc prosecutions for 
misdemeanor violations which occurred l·lithin his juris
diction. 

2. 'l'h"3 county p1:osecut:i.nq attorney and the c:i. ty 
solicitor have th8 auU1ority to initiate prosecutions 

OAG 76-021 

for alleqed violation:> of J(.C. Charter 102. 1vhen ap
propriately rec3uestcd to do so by the Ohio r:thics Co:nmission 
s0 that either such prosc.•cutor 1vouJd be an "appropriate law 
enforcement agency" under Section 102.06, Revised Code. 

OPINION NO. 76-021 

Syllabus: 
1. R.C. 33J1.213 requires the: county auditor of a 

school c1.is·l:rict, l:h.ich hc•s b~cn <!Gdgned to an existing 
joint vc;;at.iona1 sc:~ool dist:::i~t with U.'1 cutsta~din; 
tax levy for bui.ldinq purposes, bond retirement or ct~rrcnt 
e~~pcnsen, to place t:he tax rate: of the joint vocational 
school district on the ta;.:: duplicate of the assigned 
school district. 

2. R.C. 3311.20 and R.C. 3311.21 allo~v the board 
of education of a joint vocational sc~ool district to 
levy a tc~}= in excess of tho "ten miL: .. limitation and 
thus do not conflict with R.C. 5705.02. 

3. Section 2, Art.icle XII of tr.e Ohio Constitu.tion 
allm\'S the outr;tc:mlii::c; t.:."' l"'vics of. a joint vocational 
school di::;t-ci<.:t to b.:: n~:mlied i;-, .?. r:<.:Lool district ;;hich 
is added to tho joint v-(,f..;;-,ticJ!:tl t~:h::-ol disi::d.ct after 
such tax lovic-ls ha.ve roc(~i ve.a pr.c)·,.:~'- c:r:proval. (.Kellcnberqer 
v. Board of: J::d~tcntio:t, 173 O!lio :Jt, 2Cil 0.%2) ancC-G"'I(fai1det 
v. nr8~·7er7'TJI!61il'·~-ITt.. 36 (193U) foUcH~d. > 

To: Lawrence s. Huffman, Allen County Pros. Atty., Lima, Ohio 
By: William J. Brown, Attorney General, March 19, 1976 

I have before me your request for my opinion whiGh 
reads as follows: 

"1. Does §3313.91, or any other statutory 
provision directly or by implication, require 
the County Auditor in which is located a school 
district assigned to a Joint Vocational School 
District by action of the State Board of Educa
tion to levy the joint vocational district rates 
of taxation on the real property \vi thin the 
school district so assigned? 

"2. If your. ans"ter to the first question 
is in the affirmative, are such statutory pro
visions in conflict '!'lith §5705. 02 of the Re
vised Code, the 'ten mill limitation' provision? 

"3. If your ans\•ter to the first question 
is in the affirmative, is §3313.91 or other 
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statutory scheme requiring the levy of such taxes 
constitutional in light of the provi~ions of 
Article XII, Section 2 of the Constitution of 
Ohio?" 

The answer to your first question is found in R.C. 
3311.213. This provision reads in relevant part: 

"With the approval of the board of education 
of a joint vocational school district which is in 
existence, any other school district in the county 
or counties comprising the joint vocational scho~l 
district or any school district in a county adjac"~t 
to a county comprising part of a joint vocational 
school district may become a part of the joint 
vocational district. On the adoption of a reso
lution of approval by the board of education of 
the joint vocational school district, it shall 
advertise a copy of such resolution in a newspaper 
of general circulation in the school district 
proposing to become a part of such joint vocational 
school district. . . . If such resolution becomes 
legally effective, the board of education of the 
joint vocational schoo] district shall notify the 
county auditor of the county in which the school 
district becoming a pi~i of the joint vocational 
school distric( is fcc.;·:.ed, who shall thereupon 
have any outstanding levy for bu1ld1rig purposes, 
bond retire~ent, or current ex~enses in force in 
the JOint vocational school distrj.ct spread over 
the terr1tory of the school district becom1ng a 
part of the joint ~ocational school district. 

" (Emphasis added.) 
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The language of R.C. 3311.213 is explicit and mandatory. The 
auditor of a county in which there is located a school district 
which is to be added to an existing joint vocational school dis
trict shall have any outstanding levies of the joint vocational 
school district for building purposes, bond retirement or cur
rent expenses spread over the territory in the school district 
becoilling a part of the joint vocational school district. 

You have made reference in your letter to the fact that 
various school districts in Auglaize and Mercer Counties have 
recently been assigned to the Apollo Joint Vocational District 
and that the Superintendent of Public Instruction for the 
State of Ohio has notified both county auditors of this action 
and further instructed them to add the tax rate for the Apollo 
Joint Vocational District to the tax duplicate of each assigned 
school district. Pursuant to R.C. 3311.213, then, a tax levy 
for any or all of the purposes specified in R.C. 3311.213 is 
required to be placed on the tax duplicates of the school 
districts assigned to the Apollo Joint Vocational School Dis
trict. 

From your second question it is apparent that the 
joint vocational school district tax rate exceeds the "ten 
mill limitation" and, thus, the addition of this tax rate to 
the duplicates of the school districts assigned will result 
in a taJC levy in excess of the "ten mill limitation" in the 
assigned district. R.C. 5705.02, which establishes this 
limitation, reads in relevant part: 
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"The aggregate amount of taxes that may 
be levied on any taxable property in any sub
division or other taxing unit shall not in any 
one year exceed ten mills on each dollar of tax 
valuation of each subdivision or other taxing 
unit, except for taxes specifically authorized 
to be levied in excess thereof." 

(Emphasis added.) 

OAG 76-021 

Pursuant ~o this section taxes may be levied in excess of 
the "ten mill limitation" if specifically authorized. Two sec
tions of the Revised Code authorize boards of education of joint 
vocation school districts to submit tax levies to the voters 
of the district. These code sections read, in pertinent part, 
as follows: 

R.C. 3311.20 

"A joint vocational school district board of 
education by a vote of at least two-thirds of its 
full membership may at any time submit to the elec
tors of the joint vocational school district the 
question of issuing bonds of such district for 
the purpose of paying the cost of purchasing a 
site or enlargement thereof, and for the erection 
and equipment of buildings, or for the purpose of 
enlarging, improving, or rebuilding thereof, and 
also the necessity of a levy of a tax outside the 
limitation imposed by Section 2 of Article XII, 
Ohio Constitution, to pay the interest on and 
retire such bonds. . . . On approval of such 
question, the joint vocational school district 
board of education may proceed vnth the 1ssuance 
of such bonds and the levy of a tax outside a ten
mill limitation, sufficient 1n amount to pay the 
1nterest on and ret1re such bonds at matur1ty .. 

" .•. The annual levy necessary to pay the 
principal and interest on such bonds shall be 
made by said board and shall be extended by the 
auditor of each county 1n wh1ch territory of the 
joint vocational school district is located on the 
tax lists of the school districts in his county par
t1cipating in the Joint vocational school district 
for each year for which the levy is made and shall 
be placed for cvllection on the tax duplicates of 
such districts in his county to be collected at the 
same time and in the same manner as other taxes on 
such duplicates." (Emphasis added.) 

R.C. 3311.21 

"The board of education of the joint voca
tional school district by a vote of t\o,To-thirds of 
its full membership may at any time adopt a reso
lution declaring the necessity to levy a tax in 
excess of the ten-mill limitation for a period not 
to exceed ten years to provide funds for any one 
or more the followii1g purposes . . . purchasing 
a site or enlargement thereof and for the erec
tion and equipment of buildings, or for the pur
pose of providing for the current expens~s of the 
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joint vocational school district, or for a ~0n
tinuing period for the purpose of providing for 
the current expenses of the joint vocational 
school district. 

" 
"If a majority of the electors voting on 

the question of levying such tax vote in favor 
of such levy, the joint vocational school dis
trict board of education shall annually make the 
levy within such district at the additional rate, 
or at any lesser rate and the county auditor of 
each affected county shall annually place such 
levy on the tax duplicate of the school d~stricts 
in his county participating in the joint vocational 
school district .... " (Emphasis added.) 

2-66 

Both R.C. 3311.20 and R.C. 3311.21 permit a joint vocational 
school district board of education to levy a tax in excess of the 
"ten-mill limitation" for various specified purposes, and require 
a county auditor to place such levy on the tax duplicates of mem
ber school districts. These sections reinforce my answer to your 
first question, while providing the answer to the second question: 
since a joint vocational school district board of education may 
levy a tax in excess of the "ten-mill limitation," a county 
auditor is required to place the joint vocation school district 
tax rate on the duplicate of every school district which has 
been assigned to the joint vocational school district. 

Your third question relates to the constitutionality of 
statutes requiring the county auditor of a school district 
assigned to a joint vocational schocl district to levy the tax 
rate of the joint vocational school district. It is inappropriate 
for this office to determine the constitutionali·ty of state 
statutes. As stated in 1962 Op. Att'y Gen. No. 2769, such 
questions are to be determined in litigation. Branch 1 of 
the Syllabus of 1962 Op. Att'y Gen. No. 2769 reads: 

"1. The power of determining whether 
a statute is constitutional is lodged solely 
in the Courts." 

It is appropriate, however, to point out that the Supreme 
Court of Ohio considered a similar question in the case of 
Kellenberger v. Board of Education of Ross County, 173 Ohio 
St. 201 (1962). There, the plaintiff sought to enjoin the 
creation of a new school district, pursuant to R.C. 3311.26, 
through the combination of two existing districts. He claimed 
that the statute and the action was unconstitutional under 
Article XII, Section 2 of the Ohio Constitution since a tax 
levy in excess of the "ten mill limitation" was to be applied 
to the new school district, although the levy had been ap
proved by the voters of only one of the existing school 
district:> and not the other. The court held that the levy 
in exce~s of ten mills could be applied to the new combined 
school district, even though the voters of one of the exist
ing districts that would form part of the new district had 
not approved the levy. In so holding the court relied on 
Gigandet v. Brewer, 134 Ohio St. 86 (1938), the syllabus 
of which reads as follows: 
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"Where a school district is created by 
a county board of education by the consolida
tion of two districts under the provisions 
of Section 4736, General Code, and after an 
equitable division of funds is made, a levy 
of a tax outside the one per cent limitation 
prescribed by Article XII, Section 2 of the 
Ohio Constitution as amended on November 7, 
1933, on all the property in the new district 
for the retirement of bonds issued for the 
erection of a school building by a vote of tl,e 
people in only one of the districts in 1926, 
is not violative of the aforesaid constitutional 
provision." 

OAG 76-022 

The holdings of these cases directly address the issue you 
have raised, concluding that it would not violate Article 
XII, Section 2, of the Ohio Constitution to apply the out
standing tax levy of a joint vocational school district 
to school districts added to the joint vocational school 
district, even though the voters of the added districts 
did not approve the levy. 

In conclusion it is, ·therefore, my opinion and you are 
so advised that: 

1. R.C. 3311.213 requires the county auditor of a 
school district, which has been assigned to an existing 
joint vocational school district with an outstanding tax 
levy for building purposes, bond retirement or current ex
penses, to place the tax rate of the joint vocational school 
district on the tax duplicate of the assigned school district. 

2. R.C. 3311.20 and R.C. 3311.21 allow the board of 
education of a joint vocational school district to levy a 
tax in excess of the "ten mill limitation and thus do not 
conflict with R.C. 5705.02. 

3. Section 2, Article XII of the Ohio Constitution 
allows "the outstanding tax levies of a joint vocational 
school district to be applied in a school district which 
is added to the joint vocational school district after 
such tax levies have received proper approval. (Kellenberger 
v. Board of Education, 173 Ohio St. 201 (1962) and Gigandet 
v. Brewer, 134 Oh~o St. 86 (1938) followed.) 

OPINION NO. 76-022 

Syllabus: 
The provisions of R.C. 305.23 allmo1 for the passage 

of a proposition by the affirmative vote of all members 
of a board of county commissioners \'lho are present, and 
only a quorum of the board, pursuant to R.C. 305.08, 
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need consider the proposition. 
No. 75-063 overruled.) 

(1975 Op. Att'y Gen. 

To: Thomas E. Ferguson, Auditor of State, Columbus, Ohio 
By: William J. Brown, Attorney General, March 22, 1976 

You requested my opinion on the number of board 
members requin::d to be present \'lhere action is sought 
to be taken by county conm\issioncrs under R.C. 305.23, 
\'thich provicles: 

"No proposition involvinq an c:-:penditurc 
of one thousand dollars or more shall be aqreed 
to by the board of county commissioners, unless 
twenty days have elapsed since the introduction 
of the proposition, unless bv the unanimous con
sent of. all the n~mbC.\~~- of. tYiC. ]~~-a:i:d__E;:;escns-
whJ.ch consent shall be taken by yeas and nays 
and entered on the record." (Emphasis ndded.) 

It is apparent that thiG provision is designed to pro
vide for c>::penditurcs of one thousund or more dollars 
\-rithout the required 20 day waiting period - upon a 
unanimous vote of at least all of the commissioners ~.,ho are 
present when the vote is taken. In 1975 Op. Att'y Gen. No. 
75-063, however, it was concluded that all of the commis
sioners, rather than. just a quorum, must be present and 
unanimously vote in favor of the proposition in order to 
waive the 20 day waiting period. 

The principal basis for the conclusion reached in 
1975 Op. Att'y Gen. No. 75-063 was an apparently anomalous 
result reached if R.C. 305.23 only required a quorum to be 
present for the unanimous vote. Further, it seemed that 
without the construction of R.C. 305.23 outlined as proper 
in 1975 Op. Att'y Gen. No. 75-063, the safeguard of a 20 
doy waiting period was readily avoided. 

It has now come to my attention that the issue addressed 
in 1975 Op. Att'y Gen. No. 75-063 is not clearly disposed of 
as earlier concluded. The anomaly outlined in that earlier 
opinion is resolved upon further analysis and, as explained 
below, the safeguard against high dollar amount expenditures 
(a, 20 day waiting period) is not as readily avoided if only 
the unanimous vote of a quorum is required. Further, I have 
now been informed that the historic administrative construc
tion of R.C. 305.23 is that of requiring a unanimous vote 
only of a quorum of the board of county commissioners. All 
this does, then, lead me to conclude that under R.C. 305.23 
a proposition may be agreed to, if a quorum of the board of 
county commissioners unanimously votes its approval so that 
the waiting period may be avoided. 

The focus of analysis is properly on the phrase within 
R.C. 305.23: "unanimous consent of all the members of the 
board pres,2nt." The critical question is whether the phrase 
requires each and every member to consent or whether it only 
requires consent "of the board" as an entity, so that the 
unanimous vote of a quorum operates as consent "of the board." 

In 1975 Op. Att'y Gen. No. 75-063 it was pointed out 
that since a board of county commissioners is a three mem-

2-68 
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ber board, two of which constitute a quorum, use of 
"unanimous" in R.C. 305.23 was nonsensical. That is, 
where two members may act on behalf of the board and where 
both must vote in favor of a proposition in order for it 
to pass, a "unanimous vote" requirement adds nothing. 
However, when one considers that if R.C. 305.23 does not 
require all members to be present, but that they may in 
fact be present in a given situation, use of the word "unanimous" 
has a substantial impact in elevating the affirmative vote 
which would not otherwise be required. Accordingly, use 
of the word unanimous in R.C. 305.23 does make considerable 
sense. It ensures complete agreement that the 20 day waiting 
period be waived. See Seyler v. Blasly, 32 Ohio Op. 2d 444 
(CP Hamilton 1965).-

It ha<f also been pointed out that the word "present" 
contained in R.C. 305.23 must have been intended as a re
quirement that all of the members participate in a vote 
under R.C. 305.23. However, there is equal weight to the 
position that the word "present" modifies "all members of the 
board" in such a way as to allow a vote to be successful even 
if only those who are present vote-in favor of a proposition. 
This alternate position is the better of the two. If "all 
members of the board" were not modified it would apparently 
carry the requirement that each member participate. Inasmuch 
as the legislature must be considered to have intended real 
meaning by use of "present" as a modifier, it becomes clear 
that "present" removes the required participation of each 
board member. See R.C. 1.47 (B). Otherwise "present" adds 
nothing to the statutory provision. See Seyler v. Blasly, 
supra. 

As mentioned above, there is a third factor to be consid
ered. Absent the provisions of R.C. 305.23 there would be no 
extraordinary voting requirement for higher dollar amount expen
ditures. A majority vote would be enough to carry a proposi
tion into effect. R.C. 305.23, however, provides for a waiting 
period which may only be avoided upon a unanimous vote. That 
means that any single comn1issioner need only be present and 
either vote against the propos'i·tion or abstain from voting. 
Thus, the net result of R.C. 305.23 is to add a safeguard 
(the waiting period), and any attempt to shortcut the safe
guard pursuant to R.C. 305.23 can easily be negated by the 
action of a single commissioner. Analyzed from this practical 
fact point of view it is apparent that the safeguard design 
of R.C. 305.23 is not undercut by the conclusion that only 
two commissioners must be present and vote in favor of a 
proposition under R.C. 305.23. 

It is also important to recognize that the histor:i.c 
administrative construction of R.C. 305.23 is one of allow
ing a proposition to be effective without a waiting period 
if only two commissioners are present and vote in favor of 
the proposition. As a matter of statutory interpretation 
this historic treatment can not be ignored. See R.C. 1.49(F). 

Accordingly, it is my opinion, and you are so advised, 
that the provisions of R.C. 305.23 allow for the passage of 
a proposition by the affirmative vote of all members of a 
board of county commissioners who are present, and only a 
quorum of the board, pursuant to R.C. 305.08, need consider 
the proposition. (1975 Op. Att'y Gen. No. 75-063 overruled.) 
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OPINION NO. 76-023 

Syllabus: 
A county, acting through its Board of County Commissioners 

or its hospital commission, when constructing hospital facilities 
is not required to use competitive bidding or other contracting 
procedures found in R.C. 307.86 et ~where: (1) such con
struction is financed by issuance of revenue bonds pursuant to 
n.c. 1~0.06 which bonds are not repaid with tax monies but 
through lease payments n1ade by a non-profit hospital agency; 
and (2) the lease between the county and the hospital agency 
pursuant to R.C. 140.05 provides the method and procedures by 
which such construction shall take place. 

To: Lee C. Falke, Montgomery County Pros. Atty., Dayton, Ohio 
By: William J. Brown, Attorney General, March 24, 1976 

I have before me your request for an opinion which reads in 
part as follol!Ts: 

"l>1ust a County, acting through its Board of 
County CoMmissioners or its Hospital Cownission, 
which is financing hospital facilities through 
the issuance of bonds pursuant to Section 140.06 
of the :Revised Code, which facilities <1re to 
be leased to a "non-profit hospital agency" as 
that term is defined in Section 140.01 of the 
Revised Code, follow the provisions with respect 
to public bidding of contracts set forth in 
Section 307.86 et seq. of the Revised Code or 
other contracting procedures applicable to the 
County?" 

R.C. Chapter 140. was enacted in 1971 for the stated purpose 
of enhancing the availability, efficiency and economy of hospital 
facilities and the services rendered thereby. R.C. 140.02. 
Broadly speaking, the Chapt·~r authorizes hospital agencies and 
various governmental bodies to cooperate in utilizing various 
far.::ilities and services. Hore specifically, it authorizes two or 
inore hospital agencies to enter into an agreement for the acqui
sition of hospital facilities. R.C. 140.03. Furthermore, it 
authorizes a public hospital agency to le~se to or from any hospital 
agency a facility to be used for the promotion of effective health 
services. R.C. 140.05. 

None of th~ provisions of Chapter 140 has been the subject of 
reported decisions or opinions from this office. 

R.C. 140.01, which contains definitions for various terms 
used in the Chapter, provides in part as follows: 

"As used in Chapter HO. of the Revised Code: 

"(A) 'Hospital Agency' means any public hospital 
agency or any nonprofit agency. 

"(B) 'Public Hospital Agency' means any county, 
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county hospital commission established pursuant to 
section 339.14 of the Revised Code, municipal corpor
ation, joint to,-mship hospital district or state or 
municipal university or college, operating or 
authorized to operate a hospital facility." 

I underotand that the instant situation involves a county 
acting in the capacity of a public hospital agency. The county 
plans to issue revenue bonds pursuant to R.C. 140.06 the pro
ceeds of which will be used to build a hospital facility. The 
county will simultaneously enter .into a lease pursuant to R.C. 
140.05 with a non-profit hospital agency for the construction 
and rental of a hospital facility. Tb..e county will pay the 
debt service on the bonds with lease payments received from the 
hospital agency under the lease. No tax monies will be used by 
the county to build the hospital. 

Furthermore, 1 understand that the public hospital agency, 
if it is n9t required to follow the competitive bi6ding pro
cedure normally applicable to counties, can avail itself of such 
cost saving innovations as "fast-track construction." This 
technique enables a contractor to start construction before the 
building plans are complete thereby minimizing the impact of 
further increases in the construction index. It is apparent, 
therefore, that the public hospital agency may, if excused from 
competitive bidding, rec:•.lize a substantial financial savings. 

A county is, of course, normally required to follow competi
tive bidding procedure in the construction of any building. R.C. 
307.86. A county hospital commission is normally bound by the 
same procedure. R.C. 339.14. It has been suggested, however, 
that a lease entered into between a public hospital agency and 
a hospital agency pursuant to R.C. 140.05 can include whatever 
methods or procedu~es for construction the parties to such a 
lease deem acceptable. The statutory basis for this contention 
is set forth in R.C. 140.03, which authorizes an agreement be
tween two or more hospital agencies for the acquisition and use 
of hospital facilities. This section provides in pertinent 
part as follows: 

"(B) An agreement entered into under authority 
of this section shall, where appropriate, p.covide for: 

II 

"(2) Unless provided for by lease pursuant 
to section 140.05 of the Hevised Code, the method 
by which such hospital facilities are to be acquired, 
constructed, or otherwise improved and by which they 
shall be managed, occupied, maintained, and repaired, 
including the designation of one of the hospital 
agencies to have charge of the details of acquisition, 
construction, or improvement pursuant to the con
tracting procedures prescribed under the law applicable 
to one of the participating public hospital agencies." 

(Emphasis added.) 

The import of this provision is not completely clear. I 
would therefore be reluctant to conclude that the operation of 
R.C. 140.03(B) (2), in and of itself, modifies the' procedure 
that a public hospital agency is oth~rwise required to follow 
in letting contracts. An examination of reJ.evant statutes, 
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however, strongly supports the position that R.C. 140.03 (B) (2) 
does allow the suspe:-~sion of othGrwise applicable contract 
procedure if the details of construction are provided for in 
a lease entered pursuant to R.C. 140.05 and the cost of the 
construction is paid from revenue bonds issued pursuant to 
R.C. 140.06 and not from tax monies. 

Chapter 140 is unlike most provisions of Ohio law because 
it contains an explicit statement of legislative purpose in 
R.C. 140.02. It is not necessary to extensjvely quote the 
language of the statute. It is sufficient to note that it 
e:>:pressly states that the law was enacted to enhancG the 
efficiency and economy of hospital facilities in the state. 
Moreover, the authority under Chapter 140 is in addition to 
and alternatives for other provisions in the Revised Code for 
the construction of hospital fac~lities. It is of primary 
importance in construing a statu.t.e to effectuate the purpose 
for which it \'las enacted. ~g_., Columbcr v. Kenton, 111 Ohio 
St. 211 (1924). Any doubt that may arise as to the operation 
of R.C. Chapter 140, should, therefore, be resolved in favor 
of economy and efficiency. 

2-72 

It is important to realize that the General Assembly clearly 
contemplated that a lease may be executed before actual con
struction of a facility is begun. This is best evidenced by 
R.C. 140.05, which provides in pertinent part as follows: 

II 

"(C) Such lease may provide for rentals 
commencing at any time agreed upon, or advance 
rental, and contim·.ing for such period therein 
provided, notwithstanding and without diminution, 
rebate, or setoff by reason of time of availability 
of the hospital facility for usE. delays in con
struction, failure of completion, damage or 
destruction of the hospital facilities, or for 
any other reason." 

Once it is apparent that a lease may actually antedate the 
existence of the hospital facility, the inclusion of provisions 
in the lease for the manner of construction seem quite reason
able. A public hospital agency is authorized by R.C. 140.05(A) 
to include in the lease "such terms and conditions as are agreed 
upon by the parties" to the lease. 

Moreover, it seems logical to conclude that the General , 
Assembly intended to vest greater discretion in a public hospital 
agency concerning the mode and manner of construction, where, 
as he:..·.e, the lease requires the tenant to assume the full burden 
of the building's cost. It is undisputed that the purpose of 
competitive bidding is to afford a certain measure of protection 
to taxpayers. E.g., Pincelli v. Bridge Corp., 94 Ohio L. Abs. 
165 (1964). It is, therefore, critical to realize that tax 
monies are not involved in the present situation. R.C. 140.06, 
which authorizes the issuance of revenue bonds, expressly states 
that these obligations are not general obligations. The holders 
or owners of the bonds, therefore, have no right to tax revenues. 
It is clear that the cost of the facility will be borne not by 
the lessor-public hospital agency, but by the lessee-non-profit 
corporation. Rental payments under the lease will be used to 
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retire the bonds. Therefore, the policy considerations which 
provide the basis for the competitiv.e bidding requirement have 
no application to the present situation. 

In addition, statutes governing the procedure to be followed 
by analagous public entities lend further support to the conclusion 
that general public contract procedure is not controlling. R.C. 
Chapter 165, for instance, authorizes the state, a county or a 
municipal corporation, to issue revenue bonds for the construction 
of certain facilities. The bo~ds may not be repaid by monies 
raised by i;axat.i.:on and are payable solely from the rentals, 
revenues and other income, charges and monies derived from the 
lease, rentaJ, sale or other disposition of the facility. R.C. 
165.03. Accordingly, R.C. 165.14 expressly provides that the 
issuing public authority is not bound by competitive bidding 
requi:t"ements, but may, in its sole discretion, determine the 
manner in which the facility shall be constructed. The General 
Assembly has extended the same latitude to the Higher Educational 
Facility Cornmission created pursuant to R.C. Chapter 3377. The 
Commission is authorized under R.C. 3377.05 to issue bonds to 
pay for the cost of constructing facilities for use by insti
tutions of higher education. The principal of and interest on 
these bonds are payable solely from the revenues deri.ved from 
the lease, sale or other disposition of the facilities to 
educational institutions. R.C. 3317.16 provides, therefore, 
that the Commission is not bound by public competitive bidding 
requirements. 

Thus, public bodies have, under substantially identical 
circumstances, been excused from generally applicable public 
contract procedure. There is no discernable reason why the 
present situation should be treated differently. 

In light of the foregoing it is my opinion and you are so 
advised that a county, acting through its Do~rd of County Com
missioners or its hospital commission, when constructing hospital 
facilities is not required to use competitive bidding or other 
contracting procedures found in R.C. 307.86 et ~ \·lhere: (1) 
such construction is finv.nced by issuance ofrevenue bor.ds pursuant 
to R.C. 140.06 which bonds are not repaid with tax monies but 
through lease payments Inade by a non-profit hospital agency; 
and (2) the lease between the county and the hospital agency 
pursuant to R.C. 140.05 provides the method and procedures by 
which such construction shall take place. 

OPINION NO. 76-024 

Syllabus: 

When a board of park corr~issioners adopts a reso
lution under the second pnrv.graph of R.C. 1545.22, to 
become the governing board in respect to the deposit 
of park district funds, the county treasurer and county 
auditor continue to serve as ex-officio members of the 
board of park commissioners. As specified in the first 
paragraph of R.C. 1545.22, the county treasurer continues 
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to serve as custodian of park district funds and the 
county auditor continues to serve as fiscal officer. 

To: Harry Friberg, Lucas County Pros. Atty., Toledo, Ohio 
By: Willf:1m J. Brown, Attorney General, March 25, 1976 

I have before me your request for my opinion which 
reads as follows: 

"vlhen a Board of Park Commissioners, 
acting under the provisions of the second 
paragraph of the Revised Code §1545.22, 
adopts a resolution to become the govern
ing board of the Park District, does this 
relieve the County-Treauu~er and County 
Auditor of the responsibilities imposed 
upon them by the provisions of the first 
paragraph of said section?" 

R.C. 1545.22 specifies depositories for park district 
funds and the duties of the county treasurer and county 
auditor in respect to park district funds. Said Section 
reads as follows: 

"All funds under the control of a 
board of park commissioners shall be kept 
in depositories selected in the manner 
provided for the deposit of county funds, 
insofar as such proceedings are applicable, 
and such deposits shall be secured as pro
vided in the case of county funds. The 
county treasurer of the county wherein the 
park district is located shall be the cus
todian of the funds of the board and shall 
be an ex-officio officer of said board. He 
shall pay said funds out upon the warrant 
of the county auditor of the county wherein 
said district is located. The auditor shall 
be an ex-off.icio officer of the board and no 
contract of said board involving the expen
diture of money shall become effective until 
the auditor certifies that there are funds 
of said board in the county treas·ury and 
otherwise unappropriated sufficient to pro
vide therefor. The auditor shall issue 
warrants to the treasurer to disburse the 
funds of the board upon order of the board, 
evidenced by the certificate of the secretary 
in such manner as the bureau of inspection and 
supervision of public offices prescribes. 
The accounts of said board shall also be kept 
in the manner to be prescribed by said bureau. 

"Any board of park commissioners may 
select a depository for the funds of the 
district, in the manner provided in sections 
135.01 to 135.21, inclusive, of the Revised 
Code, upon the adoption of a resolution de
claring such intent, which resolution shall 
be certified to the board of county commis
sioners and to the treasurer in the counties 
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in which such park is located. In such event 
such board of park commissioners shall thcn-,·
upon become the governing boarct---ror-such chs
tr1ct with respect to the deposit of fun6s oi 
such district." (Emphasis added.) 

OAG 76-024 

Under the provisions of the first paragraph, fvnds of a 
park district, which is a political subdivision scparaLc and 
distinct from the county, are to be kept in the manner provided 
for the deposit of county funds. In the situation described in 
the first paragraph, under the provisions of the Unifonn Deposi
tory hct, R.C. 135.01 to 135.21, the board of county commissioners 
acts as the governing board for the deposit of such funds, 
as R.C. 135.01, in pertinent part, defines "governing board", 
in the case of a county as the board of ,,county commissioners. 
The function of the governing board for deposit of public 
moneys, under the provisions of R.C. 135.01 to 135.21, is 
primarily the award of active deposits, inactive deposits 
and interim deposits to the various qualified financidl 
institutions specified in these sections. 

The governing board in respect to deposits does not, 
however, act as the custodian or fiscal officer in respect 
to public funds. In the case of county funds generally, 
the board of county commissioners acts as the governing 
board for the deposit of county funds, however, the county 
treasurer is charged with the safekeeping and custody of 
county moneys. State v. Meyers, 56 Ohio St. 340 (1897). 
The county auditor, \~hile not the custodian, acts as the fis
cal officer of the cuunty. With but a few designated excep
tions, no public money can legally be paid into or out of 
the county treasury without the knowledge and consent of the 
city a.uditor. Stc::.te v. Newton~ 26 Ohio St. 265 (1875). 

The first paragraph of R.C. 1545.22, therefore, specifies 
that the board of county co!TL'Ttissioners acts as the governing 
board for p~rk district funds, with the county treasurer 
serving as custodian and the county auditor acting as fiscal 
officer. 

The second paragraph of R.C. 1545.22 provides that a board 
of park commissioners may, by adopting a resolution, select a 
depository for park district funds, thereby becoming the govern
ing board with respect to the deposit of such funds. As noted 
previously, however, the governing board for deposit, under the 
provisions of R.C. 135.01 to 135.21, functions primarily in 
awarding various types of deposits to various financial in
stitutions. The governing board for deposit docs not, in the 
county setting, act as the custodian of or fiscal officer in 
charge of such funds. 

The first paragraph of R.C. 1545.22 specifies that the 
county treasurer shall be an ex-officio member of the board 
of park conunissioners and shall serve as custodian of park 
district funds. The county auditor is also to serve as an 
ex-officio member of the board of park commissioners and is 
to serve as fiscal officer. Wh~le the second paragraph of 
R.C. 1545.22 provides that a board of park commissioners may, 
by resolution, become the governing board in respect to 
awarding deposits of its funds, no provision is made in the 
second paragraph which alters the duties assign~d to the 
county auditor and county treasurer. 
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It is, therefore, my opinion, and you are so advised, 
that when a board of park commissioners adopts a resolution 
under the second paragraph of R.C. 15~5.22, to become the 
governing board in respect to the deposit of park district 
funds, the county treasurer and county auditor continue to 
serve as ex-officio members of the board of pa;~k coJmnis
sioners. As specified in the first paragraph of R.C. 
1545.22, the county treasurer continues to serve as custodian 
of park district funds and the county auditor continues to 
serve as fiscal officer. 

OPINION NO. 76-025 

Syllabus: 
A structure on wheels which is drawn by a vehicle to 

a site and placed on a foundation after being connected to 
it J.:i.ke structure by removing a temporary covering used 
dUJ:ing transit "l!ld bolting the ex)?osed side to the like 
structure so as to make the combined structuxe watertight is: 

1. Not a nhouse trailer" as defined by R.C. 4501.01 
(H) vlhen so assembled and placed; and 

2. Is nreal property" as defined by R.C. 5701.02 
for purposes of taxation. 

To: Norman P. Smith, Shelby County Pros. Atty., Sidney, Ohio 
By: William J. Brown, Attorney General, March 25, 1976 

Your letter of February 24, 1976, requesting my opin
ion reads as follows: 

nrn 1975, the Shelby County Auditor assessed 
as real estate a modular home in a house trailP.r 
park. The Board of Health continues to inspect 
this modular home as if the same were a house 
trailer. 

II 

nwe, therefore, would like your opinion on 
the following questions: 

"1. Is a structure on wheels, which is 
drawn by a vehicle to a site where it is to 
be connected to a like structure, by removing 
from one side a covering temporarily used 
during transit, bolting that side to the ex
posed side of the other like structure, and 
making both units water-tight, and placing the 
same in a trailer park, a house trailer as the 
same is defined by Section 450l.Ol(I)? 

n2. Is a structure similar to the one 
described in question number one when placed 
on land outside a trailer park to be taxed as 
real estate or a house trailer?" 
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I~ is my understanding that the subject structures are 
drawn to the site with wheels and axles attached to them, 
and that upon arrival at the trailer park site, the tongues 
used to draw the structures are removed, and the structures 
themselves are placed upon foundations so that the wheels 
are not in contact vli th the ground. 

Two recent decisions of the Supreme Court of Ohio are 
determinative of the issue of characterization of property 
for purposes of taxation. In Shutter Bug, Inc. v. Kosydar, 
40 Ohio St. 2d 99 (1974), the Court held in its syllabus: 

"Even if a structure or building located 
on land is personal property, such structure 
or building \vill, for purposes of taxation, be 
included within the definition of 'real property' 
as that term is defined in R.C. 5701.02, unless 
the General Assembly has otherv;ise specified. 
(Paragraph three of the syllabus in Reed v. Board 
of Revision, 152 Ohio St. 207, approved and 
follo~Ved.)" 

That case involved small structures placed in shopping center 
parking lots for operation of a business selling photographic 
film, equipment and services. The Court's cpinion was short 
and dealt solely with the definition of "real property" con
tained in R.C. 5701.02. The Court stated: 

"R.C. 5701.02, reads: 

"'As used in Title LVII [57] of the Revised 
Code, 'real property' and 'land' include land it
self, whether laid out in town lots or othen;ise, 
all growing crops, including deciduous and ever
gr~en trees, plants, and shrubs, with all things 
contained therein, and, unless otherwise speci
fied, all buildings, structures, improvements, 
and fixtures of whatever kind on the land, and 
all rights and privileges belonging or appertain
ing thereto. ' 

"The objects of taxation in this case are 
plainly 'buildings' and 'structures,' and ap
pellant recognized them as such. Also, these 
objects are not mentioned in any other section 
of R.C. Title 57 within the meaning of the 
phrase 'unless otherwise specified.' 

"This court recognizes that in other legal 
contexts a decision might be required as to 
whether these objects are personal or real 
property. 

"Hmvever, in construing G.C. 5322, the 
predecessor of R.C. 5701.02, this court held, 
in paragraph three of the syllabus in Reed v. 
Board of Revision, 152 Ohio St. 207 (1949): 

"'Even if a structure of building located 
on land is personal property, such structure or 
building will, for purposes of taxation, be in
cluded within the definition of "real property" 
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as that term is defined in Section 5322, General 
Cod'~, unless the General Assembly has otherwise 
specified.' 

"We hold that the Reed decision clearly 
applies to this case, and that C'J.ppellant has not 
suggested adequate reasons for us to depart from 
that principle." (Emphasis in original.) 

The Court very recently reaffirmed the principles it 
enunciated in Shutter Bug, supra, in Bobb Bros. v. Board of 
Revision, 45 Ohio St. 2d Bl-rf976). There the Court held 
that although the grain buildings at issue were personal 
property according to the law of fixtures, they were nonethe
less taxable as real property by virtue of the definition of 
"real property" contained in R.C. 5701.02. 

Given this existing state of the law, it does not matter 
whether the subject structures are "house trailers" as that 
term is defined in R.C. 450l.Ol(I). The only definit.i.on which 
is relevant for purposes of taxation is R.C. 5701.02, the defi
nition of "real property" applicable to all Sections of R.C. 
Title 57 - Taxation. 

The subject structures are indeed "buildings" or 
"structures" as those terms are commonly understood. 
Your characterization of them as "structures" in your 
request appears to be warranted given their characteristics. 
They are drawn to a site, placed upon foundations, and 
they are attached to like structures to form single units. 
They are "structures" or "buildings" of whatever kind upon 
the land. As such, they are "real property" as that term 
is defined in R.C. 5701.02. Therefore, they are to be 
placed on the real property tax list and duplicate in the 
county where located since they are not "otherwise speci
fied" by the General Assembly in any other provision con
tained in R.C. Title 57 - Taxation. 

There have been past opinions of my predecessors re
lating to the statutory definition of "house trailer" and 
the classification of such property for purposes of taxa
tion. In 1952 Op. Att'y Gen. No. 1470, the law of fixtures 
was applied to a situation similar to the one described in 
your request. That opinion was followed with regard to a 
similar issue in 1969 Op. Att'y Gen. No. 128. Any language 
in those two Opinions ,.,.hich is inconsistent with the deci
sions of the Supreme Court of Ohio in Shutter Bug, supra, and 
Bobb Bros, supra, is of no effect. -----

In 1970 Op. Att'y Gen. No. 70-013, my predecessor dealt 
solely with the issue of whether structures similar to those 
described in your request were "house trailers" in accordance 
with the statutory definition contained in R.C. 450l.Ol(I). 
In that opinion, it was stated that structures similar to 
those described in your request were not "h6use trailers" 
as that term is defined in R.C. 450l.Ol(I) prior to their 
attachment to like structures. That opinion contains the 
following language at pages 2-26 and 2-27: 

"The resolution of your question involves 
the interpretation of Section 450l.Ol(A) and (I), 
Revised Code. These two paragraphs read: 

2-78 
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"' (A) "Vehicles" means everything 
on wheels or runners except vehicles 
operated exclusively on rails or tracks 
or from overhead electric trolley wires 
and vehicles belonging to any police 
department, municipal fire depart
ment, or salvage company organized 
under the laws of this state or used 
by such department or company in the 
discharge of its functions. 

II 

"'(I) "House trailer" means 
any self-propelled and nonself
propelled vehicle so designed, con
structed, reconstructed, or added 
to by means of accessories in such 
manner as will permit the use and 
occupancy thereof for human habita
tion, when connected to indicated 
utilities, 'Vlhether resting on \'v'heels, 
jacks, or other temporary foundation 
and used or so constructed as to per
mit its being used as a conveyance 
upon the publ~c streets or h1gh\·1ays. 

(Emphasis added.) 

"The definition of 'house trailer' in 
this section was considered in Opinion No. 
1470, Opinions of the Attorney General for 
1952. In that opinion, it is stated: 

"'This language prescribes 
the following tests in the deter
mination of whether a particular 
structure falls within the classi
fication defined: 

"'1. The structure must con
stitute a vehicle. 

"'2. It must be so designed, 
constructed, etc., as to permit use 
and occupancy for human habitation. 

"'3. It must be used or so con
structed, as to permit its being used 
as a conveyance upon the public streets 
or highways • ' 

"At the outset, Ne doubt whether anyone ser
iously contends that the tvvo units so bolted to
gether constitute a house trailer within the terms 
of Section 4501.01(1), Revised Code. The question 
then is, whether a single unit, being 50 feet by 
12 feet, is to be considered a 'house trailer. ' 

"From your letter, it appears that the struc
ture you describe has one side which, while in 
transit, is covered in some manner to protect it 
from the elements. Your letter also states that 

OAG 76-025 
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while in transit, the structure is capable of 
use as a conveyance, but is not suitable for use 
for human habitation. Apparently something more 
than merely connecting it to utilities is re
quired, namely, removing the temporary covering 
on the one side, bolting that side to the exposed 
side of anoth~r unit, ~nd making both units 
weathertight. A single unit, as you describe it, 
does not meet the second test quoted above and 
hence does not fall within the language of Section 
450l.Ol(I), Revised Code." (Emphasis added.) 

1970 Op. Att'y Gen. No. 70-013 was involved in a suit in 
Common Pleas Court of Franklin County: Highland t-1obilehomes 
v. Brown, Case No. 241,539, Common Pleas, Franklin County 
(19~ Plaintiff sued for a declaratory judgment. Defendant 
health officials had refused to permit occupancy of attached 
structures such as those described in your request in trailer 
parks. The Court held that health regulations applied to such 
structures once placed in trailer parks no matter what their 
nomenclature might be. The Court further stated that single 
units later attached to other units could be "house trailers" 
as defined in R.C. 450l.Ol(I) whether or not they were fit 
for occupancy during transit. 

2-80 

It is nevertheless clear that when the units are attached, 
they could not meet the definitional requirements of R.C. 
450l.Ol(I). They simply cannot be conveyed "upon the public 
streets or highways." 1970 Op. Att'y Gen. No. 013, remains 
unchallenged on that point. However, as I stated previously, 
R.C. 5701.02 controls the issue of the classification of 
such property for purposes of taxation. Whether 'or not the 
subject structures are "house trailers", they are taxable 
as real property because they are "buildings" or "structures" 
of whatever kind upon the land, are not "otherwise specified" 
by any other provision of R.C. Title 57. 

Accordingly, it is my opinion and you are hereby advised 
that a structure on wheels which is drawn by a vehicle to a 
site and placed on a foundation after being connected to a 
like structure by removing a temporary covering used during 
transit and bolting the exposed side to the like structure so 
as to make the combined structure watertight is: 

1. Not a "house trailer" as defined by R.C. 450l.Ol(I) 
when so assembled and placed; and 

2. Is "real property" as defined by R.C. 5701.02 for 
purposes of taxation. 

Opinions for July 1976 
Advance Sheets will commence 

on following page 2-81 
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OPINION NO. 76-026 

Syllabus: 
1. "The physician who attended the deceased" as 

used in R.C. 3705.27 means a physician who has cared 
for or had contact with the deceased at the time of 
or immediately prior to death. 

2. There is no requirement by statute or rule 
that a physician personally examine the body of the 
deceased before signing the death certificate and cer
tifying that death was due to the cause stated on the 
certificate. Whether to perform such an examination 
is a professional judgment to be made by the physician 
prior to certification. 

To: The State Medical Board of Ohio, Columbus, Ohio 
By: William J. Brown, Attorney General, April 8, 1976 

I have before me your request for my opinion which 
reads as follows: 

"l. Wha"!: is the mE> an inc; of 'the !;Jhys :i.cian 
who attends the deceased' as used in Section 
3705.27, Ohio Revised Code? 

"2. Must the physician personally examine 
the body of the deceased before he may sign the 
death certificate?" 

OAG 76-026 

The relevant portion of R.C. 3705.27 reads as follows: 

"The funeral director shall then 
present the certificate of death to the phy
sician or coroner for certification of the 
cause of death. The medical certificate of 
death shall be made and signed by the physi
cian who attended the deceased or by the 
coroner within forty-eight hours after 
death •••• " (Emphasis added.) 

With respect to the first question, the phrase "physician 
who attended the deceased" is not defined anywhere in the Ohio 
Revised Code, and I have been unable to find any case law 
which .interprets this provision of the statute. 

The similar phrase "attending physician" has been de
fined by the Public Health Council of the Department of 
Health of the State of Ohio. Pursuant to authority granted 
by R.C. 3705.01, the Public Health Council has adopted regu
lations to govern the collection of vital statistics, in
cluding information about the causes of death. In Regula
tion HE-5-0l(E), the phrase "attending physician" is de
fined as: 

"[T]he physician in charge of the patient's 
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care for the illness or condition which resulted 
in· death. • • • " 
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Although the foregoing definition cannot control interpretation 
of the statutory language in question, the ccfini tion C.oc:;; pro··· 
vide guidance. As in the above definition, the use of the verb 
"attend" permits the inference that the physician must have cared 
for or had contact with the deceased at the time of or immediately 
prior to death. Thus, "the physician who attended" should be dis
tinguished from any other physician without professional contact 
with the deceased at or just prior to death. 

With respect to the second question, neither R.C. 3705.27, 
nor any other section of the Revised Code addresses the question 
of whether.the physician must personally examine the body of the 
deceased before he may sign the death certificate. Therefore, 
there is no express statutory requirement that such a personal 
examination must be conducted. 

There is no pertinent case law to provide a direct answer 
to the auestion asked. The only reported case law that is rele
vant to-this issue is State v. Nunley, 56 Ohio Op. 2d 329, 330 
(Ct. App. Ross Cty. 197.~ In that criminal action the defendant 
argued that a death certificate was inadmissible as evidence 
because the physician who signed the certificate did not examine 
the body after death. Citing R.C. 3705.27, the Court ruled that 
the objection went to the weight and not the admissibility of 
the evidence. This ruling supports the conclusion that personal 
examination of the body of the deceased by the attending phy
sician is not required as a condition precedent to the signing 
of the death certificate. 

Pursuant to R.C. 3705.02 the Director of Health has pre
scribed the standard form for the certificate of death. The 
standard form makes a specific inquiry as to whether the cer
tifying physician did or did not view the body after death. On 
the other hand, a coroner certifying the cause of death must 
base his opinion on an examination of the body. The regula
tions adopted by the Public Health Council also support this 
dichotomy. Presumably this dichotomy is based on the assump
tion that the attending physician will have knowledge of 
anamnestic data which will allow him to determine the cause 
of death without an actual examination of the body. The 
adoption of the standard form and the regulations do not pro
vide a definitive answer to the question raised, but are 
merely illustrative of the manner in which the Department of 
Health has interp1.·eted the statu le under discussion. 

In Opinion No. 72-116 the Attorney General concluded 
that only a physician can make a final diagnosis that a body 
has become a corpse which must be prepared for burial. This 
opinion addressed itself only to a situation in which the fact 
of death might be an issue, and did not advance any conclusions, 
regarding preparation of the death certificate or personal 
examination by the attending physician. Furthermore, its con
clusion cannot be extrapolated to resolve the question regarding 
personal examination, because the anamnestic knowledge of an at
tending physician would not necessarily be shared by any par
ticular physician that determined the fact of death. Thus, 
Opinion No. 72-116 does not provide any guidance in answering 
the questions raised. 

A requirement that the physician 1~ho attended the deceased 
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must examine the body prior to signing the death certificate 
cannot be implied from the language of R.C. 3705.27 or any other 
portion of the Revised Code. Therefore, in the absence of an 
express statutory requirement, it must :be concluded that under 
existing Ohio law there is no requiremc;·nt that the physician 
personally examine the body of the decf)ased before signing the 
death certificate. It does, then, remain a professional decision 
for the physician whether to personally examine the body of 
a deceased person prior to certifying on the certificate 
that death was due to the cause stated on the certificate. 

In conclusion it is, therefore, my opinion and you are 
so advised that: 

1. "The physician who attended the deceased" as 
used in R.C. 3705.27 means a physician who has cared for 
or had contact with the deceased at the time of or im
mediately prior to death. 

2. There is no requirement by statute or rule that 
a physician personally examine the body of the deceased 
before signing the death certificate and certifying that 
death was due to the c~use stated on the certificate. 
Whether to perform such an examination is a professional 
judgment to be made by the physician prior to certification. 

OPINION NO. 76-027 

Syllabus: 
1. There is no inherent incompatibility between the 

offices of chief of police of a township police district 
and chief of police of a village; 

2. A township police distJ:icL ;-;,ay ;-,e,L uut.i::li,-. all pol.i.ce 
protection by contract with municipalities, other tovmships 
or county sheriffs, but may, pursuant to R.C. 505.50, obtain 
additional police protection under such a contract, after 
providing directly for basic police protection through the· 
employment of a chief of police, necessary patrolmen and the 
acquisition of police equipment. 

3. On the effective date of dissolution of a township 
police district pursuant to R.C. 505.55, the police district, 
its board of trustees and the authority to levy and collect 
taxes all cease to exist. 

4. R.C. 505.441 authorizes a towr.ship, where a police 
district has not been formed or has been dissolved, to enter 
into contracts for police protection. The expenses of such 
protection are properly met from township general funds. R.C. 
5705.19(J) does not authorize submission of a proposed tax 
levy where a police department is not in operation or in exis
tence and a township - where a police aistrict is not in 
existence and operation - may not properly submit a levy under 
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R.C. 5705.19(J) to meet the permanent expenses of providing 
police protection. 

To: James R. Unger, Stark County Pros. Atty., Canton, Ohio 
By: William J. Brown, Attorney General," April 28, 1976 

I have before me your recent request for my opinion 
on the following four ques~ions concerning the coordina
tion of police services of a township and a village lo
cated within that township: 

(1) May the Chief of Police of the township 
police district serve as the ~aid Chief 
of Police of the village, assuming that 
he is physically capable of serving in 
both capacities at the same time? 

(2) If the township police district Chief of 
Police and other police officers bec.ome 
the employees of the village Police Depart
ment only, may the Board of Trustees con
tract with the village for police protection 
for the township police district with the 
funds derived from the police levy authorized 
by R.C. 505.51 and approved by the voters of 
the township under R.C. 5705.19(J)? 

(3) Should the township Board of Trustees dis
solve the township police district to enter 
into the contract for police protection with 
the village as authorized by R.C. 505.441, 
would the collection of the tax for the dis
trict cease as of that date, or could the 
tax continue to be collected for the balance 
of the tax year? 

(4) Should the township Board of Trustees dis
solve the township police district to enter 
into the contract for police protection 
with the village as authorized by R.C. 
505.441, may the township levy a tax for 
police protection under R.C. 5705.19(J) 
and 5705.25 when approved by the voters 
upon all the property located within the 
township and, if so, may the property 
located within the incorporated limits of 
the village be excluded from such a levy?" 

Before addressing your specific questions, an analysis 
of the methods available for providing township police pro
tection is necessary. I had reason to consider several ques
tions concerning township police protection in 1971 Op. Att'y. 
Gen. No. 71-045. As I noted in that opinion, Chapter 505, 
R.C., authorizes two alternative methods for the provision of 
township police protection. 

As discussed in Opinion No. 71-045, R.C. 505.441 provides 
the first alternative for providing township police protection. 
In order to secure township police protection or to obtain 
additional police protection in times of emergency, any town
ship may enter into a contract with one or more townships, 
municipal corporations,- or county sheriffs. Such a contract 
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contemplates protection for the entire township and may be 
for services of police departments, use of police equipment 
or the interchange of the service of police departments or the 
use of police equipment. As discus~ed in Opinion No. 71-045, 
the expense of providing primary or additional police pro
tection under R.C. 505.441 is appropriately covered by monies 
taken from the township general funds. 

As an alternative, however, a township board of trus
tees may choose to create a police district pursuant to 
R.C. 505.48 to 505.55. Under R.C. 505.48, a township 
police district may include all or part of the territory 
of a township. As developed in Opinion No. 71-045, the 
expenses of a police district which includes all of the 
township territory may be met from the township general 
funds and/or by the levy authorized by R.C. 505.51. The 
expenses of a police district which does not include all 
township territory, however, must be met solely by the 
levy authorized by R.C. 505.51. 1964 Op. Att'y Gen. No. 
1255. As discussed in Opinion No. 71-045, where a town
ship police district has been created, the township trus
tees may, pursuant to R.C. 505.50, provide additional 
police protection through contracts with one or more town
ships, municipal corporations or county sheriffs. A town
ship police district may not, however, obtain all police 
protection by contract, as R.C. 505.50 authorizes contracts 
for additional protection ,.,here, pursuant to R.C •. 505.49, 
basic protection has bee11 provided through the employment 
of a chief of police, necessary patrolmen and the acquisi
tion of equipment. 

With these general considerations and statutory pro
visions in mind, I turn to your specific questions. 

You have first asked whether the chief of police of a 
township police district may concurrently serve as the 
chief of police of a village. I note that there are no 
specific statutory provisions which prevent a township 
police district chief of police from holding other public 
office. Indeed, R.C. 505.49, specifies that the township 
trustees shall determine the qualifications of the chief 
of police and shall adopt rules and regulations regarding 
salary and the operation of the district police force. The 
chief of police is to serve at the pleasure of the township 
trustees. The trustees, of course, as the result of their 
power to determine the qualifications of the chief of police, 
have the authority to specify that the chief hold no other of
fice or employment. Similarly, while there are no statutory 
requirements that a village chief of police hold no other 
public office, the village charter or legislative authority 
in confirming a village chief of police, may so require. 

I understand from your request, that your questions 
arise in the situation where neither the township nor 
the village involved is operating under such prohibitions. 
The question which must be addressed is whether either 
of the two offices is subordinate to or ii1 any way a 
check upon the other. State, ex rel. Attorney General 
v. Gebert, 12 CCR (n.s.) 274, 275 (1909). \ 

Under the provisions of R.C. 505.49 and 737.15, there 
does not appear to be any re.l.ntionship between the office 
of chief of police of a toKPship police di\strict and that 
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of a village chief of police which would lead to the con
clusion that either office is in any way subordinate to or 
a check upon the other. In the context of your total in
quiry, however, it is worthy of mention that a contract be
tween a township and a village for police protection, depend
ing on its terms, may give rise to a relationship between 
these offices such that one is subordinate to or a check upon 
the other. 

If, for example, a township which has created a township 
police district should decide to contract with a village to 
provide additional police protection to the township pursuant 
to R.C. 505.50, it is conceivable that the terms of the con
tract could place the chief of police of the township police 
district in a position which would require supervision of 
village police services and personnel. In this context, it 
may be that the village chief of police is subordinate to 
the chief of police of the township police district or that 
of the township district chief of police would be a check 
upon the village chief of police. Thus in a setting where 
one individual would serve in both capacities, the township 
is best advised to make alternate provision for supervision 
of the contract services. Such additional provision would also 
avoid any possibility that one individual holding office both 
as a village chief of police and as chief of police of a town
ship police district may have an interest in the benefits of 
a public contract, deemed unlawful by R.C. 2921.42(A) 4, which 
that individual might otherwise be considered to have. 

Your second question concerns whether a township police 
district may continue to operate and levy a tax as a district 
when all township police protection is provided through con
tracts with a municipality. This question was addressed in 
1971 Op. Att'y Gen. No. 71-045. As noted earlier, while 
R.C. 505.441 authorizes provision of primary or additional 
police protection by contract, the township trustees may, 
alt~rnatively, choose to create a township police district 
und~r R.C. 505.48. R.C. 505.48 to 505.55 govern the operation 
of a township police district so created and R.C. 505.51 au
thorizes a tax levy to meet the expenses of such a district. 
Once such a district is created, however it may not obtain all 
police protection through contract with other political sub--
divisions, as R.C. 505.50 authorizes contracts only for the 
provision of additional police protection. R.C. 505.49 re
quires provision-of basic police protection through the em
ployment of a chief of police, necessary patrolmen and 
acqu:lsi tion of police equipment. 

Your third question is whether, when a township police 
district is dissolved pursuant to R.C. 505.55, such a dis
trict's power to collect a tax levied under R.C. 505.51 is 
dissolved at the effective date of dissolution of the dis
trict or whether it continues throughout the tax year. 

R.C. 505.55 provides for the dissolution of a township 
police district in the following terms: 

"In the event that need for a township 
police district ceases to exist, the township 
trustees by a two-thirds vote of the board shall 
adopt a resolution specifying the date that the 
township police district shall cease to exist and 
provide for the disposal of all property belong-
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ing to the district by public sale. Any 
moneys remaining after the dissolution of the 
district or received from the public sale of 
property shall be paid into the treasury of the 
township and may be expended for any public 
purpose when duly authorized by the township 
board of trustees." 

OAG 76-027 

It is clear from these provisions that at the effective 
date set by resolution of the township trustees, the township 
police district created pursuant to R.C. 505.48 no longer exists. 

One of my predecessors had reason to consider a situation 
where a school district - also a sep~rate taxing entity - ceased 
to exist in 1957 Op. Att'y Gen. No. 1212 (p. 622). His con
clusion was that where the legal existence of a school district 
is terminated prior to the date of an election on a proposed 
levy for consolidation of such school district with another to 
form a new local school district, the subsequent submission of 
such a proposal either to the electors of the constituent dis
trict or the consolidated district, is not authorized by law. 
This conclusion was based on the proposition that when a taxing 
authori.:.y ceases tv exisc, H: no longer has authority by law to 
act. I approve and follow this reasoning and, therefore, conclude 
in this case that the provision under R.C. 505.51 that the board 
of trustees of a township police district may levy a tax is ap
plicable only where a township police district has been created 
and continues to exist. 

In response to your final question concerning a township 
levy under R.C. 5705.19 after the police district is dissolved, 
it must first be noted that R.C. 505.51 creates a separate tax
ing authority when a township police district is created. As 
discussed in Opinion No. 71-045, the expense of township police 
protection where a township police district has not been created 
is met through township general funds. See also R.C. 509.01, 
which provides that township trustees shall pay any designated 
police constables from township general funds. 

R.C. 5705.19 specifies the purposes for which a tax in 
excess of the ten-mill limitation may be submitted to the 
voters of a political subdivision for approval. Pursuant to 
R.C. 505.51, the board of trustees of a township police dis
trict is empowered to submit a tax proposal pursuant to R.C. 
5705.19(J) in accordance with R.C. 5705.25 which specifies 
procedures for submission, notice of election, form of 
ballot and procedures for certification. 

R.C. 5705.19(J) provides that such a proposal may be 
submitted: 

"For the purpose of providing and main
taining motor vehicles, communication, and 
other equipment, used directly in the opera
tion of a police department, or the payment 
of salaries of permencnt police personnel." 

This provision, by its terms, contemplates the existence of 
a police department and the operation of a police department 
by the subdivision submitting the proposal. R.C. 5705.19(J) 
docs not include any provision for raising funds for contracts 
for poEc.:; ~·::''"2-:'.Yc'·. n:"lr. r.r.r.~ R. c. so:,.~ ,11 - \·lhich authorizes 
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provision of tO\~nship police protection by contract - provide 
any taxing authority to pay for such a contract. 

2-88 

It is well settled that taxing statutes are to be strictly 
construed. Watson v. Tax Commissioners, 135 Ohio St. 377 (1939); 
NcNally v. Evatt, 146 Ohio St. 443 (1946). R.C. 5705.19(J) does 
not authorize submission of a levy for the purpose of meeting the 
expenses of police protection where no police department exists 
and no such authority may be implied. Further, no other sub
sections of R.C. 5705.19 or other sections of Chapter 5705 au
thorize a submission of a levy for such a purpose in specific 
terms. 

R.C. 5705.19(A), however, does authorize the s~bmission of 
a proposed levy in excess of the ten-mill limitation for the 
purpose of meeting the current expenses of a subdivision. To 
the extent that township funds are inadequate to meet the expense 
of providing police protection to a township by contract after 
the dissolution of a township police district, R.C. 5705.19 would 
appear to authorize submission of a levy to the voters for meet
ing the current expenses involved even though it does not provide 
for long term financing of the contract. 

Based upon the foregoing analysi~ it is, therefore, my 
opinion and you are so advised that: 

1. There is no inherent incompatibility between the 
offices of chief of police of a township police district 
and chief of police of a village; 

2. A township police district may not obtain all police 
protection by contract with municipalities, other townships 
or county sheriffs, but may, pursuant to R.C. 505.50, obtain 
additional police protection under such a contract, after 
providing directly for basic police protection through the 
employment of a chief of police, necessary patrolmen and the 
acquisition of police equipment. 

3. On the effective date of dissolution of a township 
police district pursuant to R.C. 505.55, the police district, 
its board of trustees and the authority to levy and collect 
taxes all cease to exist. 

IJ. :R.C. 505.441. anthori:tes o township, wh8re a police 
district has not been formed or has been dissolved, to enter 
into contracts for police protection. The expenses of such 
protection are properly met from township general funds. R.C. 
5705.19(J) does not authorize submission of a proposed tax 
levy where a police department is not in operation or in exis
tence and a township - where a police district is not in 
existence and operation - may not properly submit a levy under 
R.C. 5705.19(J) to meet the permanent expenses of providing police 
pro·tection. 
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OPINION NO. 76-028 

Syllabus: 
Both inr.atceratAr'l individuals and those serving pro

bation puro<lu.r.t to Ch'-'.ptor 2951, Revised Code, are subject 
to extradition as provided by Chapter 2963, Revised Code. 
Should an individual on probation refuse to voluntarily 
surrender to the authorities of another state the full 
extradition process set forth in R.C. Chapter 2963 
must be invoked. 

To: James A. Rhodes, Governor, Columbus, Ohio 
By: William J. Brown, Attorney General, April 28, 1976 

I have before me your recent request for my opinion, 
which raises the following question: 

.lin a~cusPrl Rnters a plea of guilty and 
the impos.i.tiu.n of GC.!n"Lc.:ncc is suspended 
and the defendant put on p~obation under 
authority of Chapter 2951 of the Revised 
Code. While said defendant is on proba
tion and under the jurisdiction of the 
court suspending the sentence and putting 
him on probation, authorities from another 
state seek the custody of said person for 
a crime committed before his apprehension 
and plea of guilty and suspension of sent
ence in our state court. 

What is the status of said person as re
gards his being turned over to the authori
ties of another state for the previously com
mitted crime? Suppose said party refused 
to voluntarily surrender to the authorities 
from the other state. Is the status of 
said person the same as if he were incar
cerated and serving the sentence? 

As you note in your request, this questicn was addressod 
by one of my predecessors in 1931 Op. Att'y Gen. No. 3807, 
at p. 1434. At that time, the laws of the State of Ohio 
were such that an incarcerated individual was not subject 
to extradition. My predecessor concluded that a person 
on probation occupies the same position as that of a 
person who is physically incarcerated in a penal in
stitution and is, thus, not subject to extradition. 

By legislative enactment in 1953, the State of Ohio 
became a member of the Interstate Compact on Extradition, 
the provisions of which are set forth in Chapter 2963, Re
vised Code. Under R.C. 2963.02 the Governor is charged 
with the duty of providing for the arrest and delivery to 
the executive authority of any other state of the United 
States any person charged in that state with treason, felony 
or any other crime who has fled from justice and is found 
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within the State of ohio. No distinction is made between 
persons at large, those imprisoned or those on probation or 
parole in the execution of this duty. To the contrary, R.C. 
2963.05 anQ 29G3.3C ~pccifically provide for the extraditio~ 
of persons already incarcerated. 

Further, jurisdiction within the state is not lost by 
turning over to another state a prisoner or one against 
who criminal charges are pending. See Ponzi v. Fesseden, 
258 U.S. 254 (1922) ~ Mantos v. Smith, 406 F. 2d 1243 (5th 
Cir. 1969) ~ Jenkins v. Madigan,----zllF. 2d 904 (7th Cir. 
1954) cert. denied, 348 u.s. 842~ Thompson v. Bannon, 298 
F. 2d 611 (6th Cir. 1962). If a person under probation 
in a state court is extradited to face charges in another 
state and is convicted therein, after serving his sentence 
in that state he may be returned to the sending state to 
again resume his probationary sentence which has been 
tolled during his absence. Stepp v. Lutz, 348 F. 2d 466 
(6th Cir. 1965). Tomkalski v. Maxwelr;-175 Ohio St. 377 
(1963). 

It is, therefore, my op1n1on that the conclusion of my 
prececessor. in 1931 Op. Att'y Gen. No. 3807 - that persons 
on probation are not subject to extradition - has been in
validated by subsequent legislative enactment. I approve 
and follow, however, the conclusion of Opinion No. 3807 
that a person on probation occupies the same position as 
a person who is physically incarcerated. 

In specific response to your question it is my op1n1on 
and you are so advised that both incarcerated individuals 
and those serving probation pursuant to Chapter 2951, Re
vised Code, are subject to extradition as provided by 
Chapter 2963, Revised Code. Should an individual on pro
bation refuse to voluntarily surrender to the authorities 
of another state the full extradition process set forth in 
R.C. Chapter 2963 must be invoked. 

OPINION NO. 76-029 

Syllabus: 
1. R.C. 3313.53 provides the authority for a board of 

education to hire an athletic director. 

2. Under R.C. 3313.53 and R.C. 3313.20, a supplemental 
contract is not a necessity for hiring an athletic director, 
and a principal or administrator may serve as athletic director. 
because the boar.d of education has the authority to designat.e 
a person to direct pupil activity programs under its rule
making powers. 

3. Under R.C. 3319.02, a person may be hired as an 
athletic director and perform such duties full-time, \.,rithout 
any additional assignments. 

To: Thomas E. Ferguson, Auditor of State, Columbus, Ohio 
By: William J. Brown, Attorney General, May 6, 1976 
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I ha''e before me your request for my opinion, which reads 
as follO'YiS: 

"Under 'Vlhat authority may an athletic 
director be hired by a board of education? 

"Is the employment necessarily contingent 
upon a supplemental contract? 

"Since authority for a supplemental contract 
is found only in Section 3319.08 of the Revised 
Code, and if your answer to question number two 
is yes, may an administrator or principal hired 
under Sections 3319.01 and 3319.02 of the Revised 
Code, also serve as an athletic director and under 
what type of contract? 

"Provided the position of athletic director 
is authorized by statute, must he perform duties 
as a teacher or administrator in addition to 
those as athletic director, or may he perform 
full-time duty as an athletic director for the 
school district without additional assignments?" 

R.C. 3313.53 states: 

"The board of education of any city, 
exempted village, or local school district 
may establish and maintain in connection 
with the public school systems: 

"(A) Manual training, industrial arts, 
domestic science, and commercial departments; 

"(B) Agricultural, industrial, vocational, 
and trades schools. 

"Such board may pay from the public school 
funds, as other school expenses are paid, the 
expenses of establishing and maintaining such 
departments and schools and of directing, super
vising, and coaching the pupil-activity programs 
in music, language, arts, speech, government, 
athletics, and any others directly related to the 
curriculum." 

This Section expressly provides that the expense of 
directing, supervising and coaching pupil activity in various 
programs, including athletics, shall be paid as other school 
expenses. This is the only provision made by the legislature 
for financial assistance for extra-curricular activities. 1963 
Op. Att'y Gen. No. 157. 

In answer to your first question, it is my opinion that 
R.C. 3313.53 provides the authority for a board of education to 
hire an athletic director. 

Your remaining three questions nre concerned ,,,ith how such 
an athletic director may be hired. It is clear, under R.C. 
3319.08, that a teacher may be hired under a supplemental contract 
to perform the duties of an athletic director. However, the 
employment of an athletic director is not necessarily contingent 
upon the existence of a supplemental contract. R.C. 3313.53 
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provides that the expense of directing pupil activity programs 
shall be paid as other school expenses. R.C. 3313.20 states in 
part: 

"The board of education shall make such 
rules and regulations as are necessary for its 
government and the government of its employees, 
pupils of its schools, and all other persons 
entering upon its school grounds or premises." 

This has been interpreted to. mean that the board of education 
may authorize interscholastic sports and supervise student 
participation and use of school facilities and personnel. 1963 
Op. Att'y Gen. No. 157. 

Thus, a board of education may designate school officers, 
personnel, or others to direct such activities. Taken in con
junction Hith R.C. 3313.53, a board of education may compensate 
those appointed to direct these activities. A supplemental 
contract would not be necessary because, under its rulemaking 
powers, the board of education could make the direction of these 
activities a part of the principal's or officer's duties. As 
noted in 1957 Op. Att'y Gen. No. 1028, p. 465: 

"The position of principal involves essentially 
an administrative office having certain delegated 
duties to perform as the board of education designates 

" 

In specific answer to your second and third questions, the 
employment of an athletic director is not necessarily contingent 
upon a supplemental contract. Rather, under R.C. 3313.20 a board 
of education may designate a person to direct a pupil activity 
program, and may pay that person under authority of R.C. 3313.53. 

Your last question is concerned with whether someone may 
perform full-time duty as an athle·ti.c director for the school 
district without additional assignments. R.C. 3313.53 provides 
that the expense of directing a pupil activity program in 
athletics shall be paid as other school expensP.s are paid. R.C. 
3319.02 provides in part: 

"The board of education of each county, 
city, local, or exempted village district may 
appoint one or more assistant superintendents 
and such other administrative officers as are 
necessary." 

Under R.C. 3319.02, a board of education may hire an admini
strative officer to act solely as an athletic director. In 
response to your fourth question concerning whether a person may 
be hired to perform full-time duty as an athletic director for 
the school district without additional assignments, I have found 
no prohibition against such a practice and the authority to hire 
such person is clearly implied from the language of.R.C. 3313.53 
and R.C. 3319.02. 

In telephone conversations your office has expressed a 
concern that allowi!!g nn administrative officer to serve solely 
as athletic director would be to allow public money to be spent 
on "picked groups." Your office has stated that public money 
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may not be expended for "picked groups" except as provided by 
statute. Your concern, however, as is resolved under R.C. 3313.53 
which authorizes the expenditures of money to direct pupil 
activity programs in athletics. This would include compensation 
for an athletic director. 

Your office has also expressed concern over whether athletic 
directors who are administrative officers must be certificated. 
R.C. 3319.22 states in part: 

"Teachers' certificates of state-wide 
validity shall be issued pursuant to sections 
3319.22 to 3319.31 of the Revised Code, or in 
accordance with standards, rules, and regulations 
by law." 

The State Board of Education is authorized by R.C. 3301.07(D) 
to adopt standards governing the issuance of certificates, 
however, the Department of Education has informed this office 
that there are no such promulgated requirements that an athletic 
director be certificated. Accordingly, your concern in this 
area is resolved. 

In specific answer to your request it is my opinion, 
and you are so advised that: 

1. R.C. 3313.53 provides the authority for a board of 
education to hire an athletic director. 

2. Under R.C. 3313.53 and R.C. 3313.20, a supplemental 
contract is not a necessity for hiring an athletic director, 
and a principal or administrator may serve as athletic director 
because the board of education has the authority to designate 
a person to direct pupil activity programs under its rule
making powers. 

3. Under R.C. 3319.02, a person may be hired as an 
athletic director and perform such duties full-time, without 
any additional assignments. 

OPINION NO. 76-030 

Syllabus: 
1. When an employee works more than forty hours in a 

week he must be compensated for all hours worked in excess of 
forty at one and one-half times his regular rate of pay in order 
to comply \vith the Fair Labor Standards Act. 

2. If an employee is merely in active pay status for 
more than forty hours, and is not working for more than forty 
hours, then R.C. 124.18 controls and the employee should be 
compensated at either one and one-half times his regular rate of 
pay or at a rate equivalent to Pay Range 33, Step 1, whichever 
is lesser. 

To: Marion C. Anderson, M.D., Pres., Medical College of Ohio, Toledo, Ohio 
By: William J. Brown, Attorney General, May 6, 1976 

July 1976 Adv. Sheets 



OAG 76-030 ATTORNEY GENERAL 

I have your request for my opinion in which you ask: 

1. If an employee works more than forty hours 
in a week, must the employee be compensated for 
all hours worked in excess of forty at one and 
one-half times his regular rate of pay in order 
to comply with the Fair Ldbor Standards Act? 

2. If an employee is in an active pay status 
more than forty hours in a week, must the employee 
be compensated for all hours in excess of forty 
at one and one-half times his regular rate of 
pay in order to comply with the Fair Labor 
Standards Act, or would section 124.18 of the 
Revised Code be the controlling authority? Under 
Section 124.18 the employee would be compensated 
at either one and one-half times his base pay 
or at a rate equivalent to Pay Range 33, Step 1, 
whichever is lower. 

29 u.s.c. Section 207(a) (1) states: 

"Except as otherwise provided in this 
section, no employer shall employ any of his 
employees ... for a workweek longer than forty 
hours unless such employee recei•res compensation 
for his employment in excess of the hours above 
specified at a rate not less than one and one
half times the regular rate at which he is 
employed." 

It has been held that the Fair Labor Standards Act, as amended 
in 1966, is applicable to employees of state-owned hospitals 
and schools that are in competition with private hospitals and 
schools. Maryland v. Wirtz, 392 u.s. 183, 88 S. Ct. 2017, 20 
L. Ed. 1020 (1968). Since the Medical College of Ohio at 
Toledo falls within the categories set out by Wirtz, supra, 
29 U.S.C. Section 207 is applicable to the College's employees. 
Thus, whenever an employee works for more than forty hours in a 
week, he must be compensated at one and one-half times his 
regular salary for all hours in excess of forty. 

2-94 

As noted, 29 U.S.C. Section 207 requires the Medical College 
to pay its employees at a rate of time and one-half times their 
regular salary for hours worked in excess of forty. Your second 
que~tion concerns R.C. 124.18 and its relationship to the Fair 
Labor Standards Act. 

R.C. 124.18 provides in part: 

"Forty hours shall be the standard \vork 
week for all employees whose salary or wage 
is paid in whole or in part by the state. 
When any employee is required by an authorized 
administrative authority to be in an active 
pay status rr.ore than forty hours in any 
calendar week, he shall be compensated for 
such time over forty hours, except as other
wise provided in this section, at one and one
half times his base rate of pay, or at the rate 
equivalent to pay range 33, step l, whichever 
is the lesser, unless the provisions of the 
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'Fair Labor Standards Act of 1938,' 52 Stat. 
1060, 29 u.s.c. 201, as amended, are applicable." 

OAG 76-030 

R.C. 124.18 was interpreted in 1974 Op. Att'y Gen. No. 
74-108: 

"Prior to the enactment of Am. Sub. H.B. No. 301, 
employees ·were required to work more than forty hours 
in a calendar week to qualify for overtime pay; now, 
R.C. 124.18, which was amended by that Act, requires 
only that employees be in active pay status for more 
than forty hours in a calendar week to qualify for 
overtime pay. Thus the General Assembly changed the 
requirement from hours actually worked to 
hours in active pay status for calculating 
overtime payments, thereby permitting any 
types of paid leave to be used in such 
computation." 

(Emphasis in original) 

1974 Op. Att'y Gen. No. 74-108 went on to state: 

"'rhe standard of hours in active pay 
status prescribed by R.C. 124.18 is more 
liberal than the requirements of the Fair 
Labor Standards Act and is not prohibited 
by the Act. Therefore, I must conclude that 
R.C. 124.18 requires overtime compensation 
for all hours in excess of forty hours in 
active pay status in a calendar week." 

Thus it is clear that R.C. 124.18 requires that an 
employee receive overtime compensation for all hours in excess 
of forty spent in active pay status in a calendar week. The 
question here, however, relates to an employee who has been in 
active pay status in excess of forty hours, but who has not worked 
in excess of forty hours. (For example, an employee is in active 
pay status for 48 hours, 8 of which consisted of sick leave.) 
Should he receive compensation for the excess hours at one and 
one-half times his regular rate of pay under 29 U.S.C. Section 207, 
or should he receive the lesser of that payment and payment 
equivalent to Pay Range 33, step 1. 

It is well settled that 29 U.S.C. 207(A) establishes forty 
hours as the maximum number of hours that an employee may be 
required to work without being paid at a rate of one and one-half 
times his regular rate of pay. Bay Ridge Operating Co. v. Aaron, 
334 U.S. 446, 68 S.Ct. 1186, 92 L. Ed. 150~ (1948); Overnight 
Transportation Co. v. Missel, 316 U.S. 572, 62 S.Ct. 1216, 86 L. 
Ed. 1682 (1942). It has also been held that Section 207(A), supra, 
was designed to spread employment to more people through imposing
the overtime pay requirement on the employer. JevJell Ridge Coal 
(orp. v. Local Hl67, 325 U.S. 161, 65 S.Ct. 1063, 89 L.Ed. 1534 

1945). Finally, it has been held that an employer may decrease 
hours free from statutory regulation, as the statuto1·y maximllln 
hours are significant only as requiring overtime premium pay. 
Bay Ridge Operating Co. v. Aaron, supra. 

The view that Section 207(a), supra, merely establishes 
a maximum '·lork week which can be used \oli thout paying one and 
one half times the regular rate as overtime to the employee for 
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excess hours, and does not preclude a shorter work week, is 
further supported by 29 u.s.c. 207(e), which states in part: 

"(e) As used in this section the 'regular 
rate' at which an employee is employed shall be 
deemed to include all remuneration for employment 
paid to, or on behalf of, the employee, but shall 
not be deemed to include--

"(5) extra compensation provided by a 
premium rate paid for certain hours worked by 
the employee in any day or workweek because 
such hours are hours worked in excess of eight 
in a day or in excess of the maximum workweek 
applicable to such employee under subsection 
{a) of this section or in excess of the employee's 
normal \'larking hours or regular working hours, 
as the case may be; " 

(Emphasis added.) 

Thus, if R.C. 124.18 had been designed to shorten the 
standard \•/Orkweek from forty hours to some lesser amO'.mt, 
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29 u.s.c. 207 would require that employees receive overtime 
compensation at a rate of one and one-half times their regular 
rate of pay for all hours worked in excess of the standard 
hours. But R.C. 124.18 does not do this; it specifically states 
that "Forty hours shall be the standard work week for all 
employees whose salary or wage is paid in vlhole or in part by 
the state." Therefore, employees who are in active pay status-
but who have not worked--for more than forty hours in a week 
may be paid in accordance with R.C. 124.18, i.e. the lesser 
of one and one-half times their regular rate of pay or the rate 
equivalent to Pay Range 33, Step 1. The General Assembly has 
not authorized a shorter work week, and so the Fair Labor Standards 
Act is not applicable to employees in this situation. 

R.C. 124.18 was amended to liberalize the p2.yment of over
time compensation to state employees. It no longer requires that 
an employee work for more than forty hours, but merely that 
he be in active pay status for more than forty hours to receive 
overtime compensation. But since R.C. 124.18 did not shorten 
the standard v1ork v1eek, the Fair Labor Standards Act does not 
apply to employees vlho have not worked in excess of forty hours, 
but have merely been in active pay status. 

This view that the Fair Labor Standards Act is not appli
cable to employees who have merely been in active pay status, 
but have not worked, in excess of forty hours is supported by 
29 u.s.c. 207{e) {2). That section, in defining what should be 
included in an employee's "regular rate" for purposes of computing 
what the overtime rate should be, specifically excludes: 

"{2) payments made for occasional periods 
when no \-Jork is performed due to vacation, 
holiday, illness, failure of the employer to 
provide sufficient work, or other similar cause; 

II 

It has also been held that the hours taken off by an 
employee during his regular ';/Orking hours because of illness 
cannot be used to compute overtime hours in a particular week, 
even though no deduction was made from his salary because of the 
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absences. Boll v. Federal Reserve Bank of St. Louis,365 F. Supp. 
637 (E.D. Mo. 1973); Marchant v. Sands Taylor and Wood Co. 
75 F. Supp. 783 (D. fv!ass. 1948); Sa\'lyer v. Selig .Hfg. Co., 74 F. 
Supp. (D. r-lass. 319 1947); Keen v .. Hid-Continent Petroleum Corp. 63 
F. Supp. 120 (N.D. Iowa 1945). Neither will overtime compensation 
be allowed for time spent on vacation. Boll v. Federal Reserve 
Bank of St. r.ouis, s1;1pra; Marchant v. Sands Taylor and Wood Co. 
supra; Sawyer v. Sel~g 1-'lfg. Co., supra. Thus, it seems to be 
well settJed that an employee may not use sick leave or vacation 
time in order to compute the amount of hours he has worked in a 
week. The Fair Labor Standards Act only authorizes overtime 
compensation at a rate of one and one-half times the regular rate 
of pay for employees who ~in excess of the standard work week. 

It is, therefore, my opinion and you are so advised 
that: 

1. When an employee works more than forty hours in a 
week he must be compensated for all hours worked in excess of 
forty at one and one-half times his regular rate of pay in order 
to comply with the Fair Labor Standards Act. 

2. If an employee was in active pay status for more 
than forty hours, and has not actually worked for more than forty 
hours, then R.C. 124.18 controls and the employee is to be 
compensated at either one and one-half times his regular rate 
of pay or at a rate equivalent to Pay Range 33, Step 1, which
ever is lesser. 

OPINION NO. 76-031 

Syllabus: 
1. Employees within the Court of Common Pleas, Division 

of Domestic Relations, are unclassified civil service em
ployees. 

2. Employees within the Probation Department of the 
Common Pleas Court are classified civil service employees, 
pursuant to R.C. 2301.27. 

To: Stephen M, Gabalac, Summit County Pros. Atty., Akron, Ohio 
By: William J, Brown, Attorney General, May 6, 1976 

I have before me your request for my opinion which 
reads in part as follows: 

1. Since the county has no civil ser
vice commisson, are employees hired by the 
Court of Common Pleas, Division of Domestic 
Relations, in the classified or unclassified 
service? The types of employees in question 
are: referres, court reporters, divorce in
vestigators, investigators, assignment com
missioners, secretaries, general secretaries, 
bailiffs. 

2. The Common Pleas Court has a Pt·oba-
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tion Department which was established prior 
to R.C. 2301.27, since the enactment of R.C. 
2301.27 are the employees who work within 
this department civil service employees or 
serve at the pleasure of the court. 

In answer to your first question, R.C. 124.11 generally 
pertains to unclassified and classified civil service em
~loyees, stating: 

'"The civil service of the state and the 
several counties, cities, civil service town
ships, city health districts, general health 
districts, and city school districts thereof 
shall be divided into the unclassified service 
and the classified service. 

"(A) The unclassified service shall com
prise the following positions, which shall not 
be included in the classified service, and which 
shall be exempt from all_ examinations require.d 
by this chapter. 

II 

"(10) Bailiffs, constables, official 
stenographers, and commissioners of court 
records, and such officers and employees 
of courts of record as the commission finds 
it impracticable to determine their fitness 
by competitive examination." 

Pursuant to telephone discussion between this office and 
yours it is apparent that no competitive examination has been 
given for those positions in question. Without additional 
facts being available it does, then, appear that such exami
nations are impracticable. 
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Pursuant to this provision employees of the court with which 
you are concerned clearly appear to come under the class of posi
tions included in the unclassified civil service. 

A further specification as to employee classification is 
found in R.C. 2301.03(I) which states that: 

"(I) In Summit county, the judges of 
the court of common pleas whose terms begin 
on January 1, 1955, and January 4, 1967, and 
successors, shall have the same qualifications, 
exercise the same powers and jurisdiction, and 
receive the same compensation as other judges 
of the court of common pleas of Summit county, 
and shall be elected and designated as judges 
of the court of common pleas, division of 
domestic relations. All the powers provided in 
sections 2151.01 to 2151.61 and section 2151.99 
of the Rev1sed Code, relating to juvenile courts 
shall be exercised by them, and there shall be 
assigned to them all juvenile court work. 

"The judge of the division of domestic re
lations, junior in point of service, shall have 
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charge of th8 employment and supervision of the 
personnel of the division engaged in handling, 
servicing, or investigating divorce, alimony, 
and annulment cases, including any necessary 
referees." (Emphasis added.) 

OAG 76-031 

Since the Domestic Relations judges are within the same 
standard as Juvenile Court judges, as found in R.C. 2301.03(I) 
then R.C. 2151.13 must also be exa~ined. R.C. 2151.13 supports 
the conclusion that the employees of Domestic Relations Court 
are unclassified, stating: 

"The juvenile judge may appoint such 
bailiffs, probation officers, and other em
ployees as are necessary and may designate 
their titles and fix their duties, compen
sation, and expense allowances. The juvenile 
court may by entry on its journal authorize 
any deputy clerk to administer oaths when 
necessary in the discharge of his duties. 
Such employees shall serve during the pleasure 
of the judge. (Emphasis added.) 

The Court in State, ex rel. Haskins v. Tyroler, 63 Ohio App. 88 
(1939) aff'd. 137 Ohio St. 24 (1940) indicated that a judge of the 
Domestic Relations Court can dismiss an employee, thus also 
supporting the conclusion that such employees serve at the 
pleasure of the judge and are therefore unclassified. See 
also 1937 Op. Att'y Gen. No. 1190. 

Your second question deals with R.C. 2301.27 which pro
vides in part: 

The court of common pleas may establish 
a county department of probation. The estab
lishment of such department shall be entered 
upon the journal of said court and the clerk 
of the court of common pleas shall thereupon 
certify a copy of such order to each elec
tive officer and board of the county. Such 
department shall consist of a chief probation 
officer, and such number of other probation 
officers and employees, clerks, and steno
graphers, as are fixed from time to time by 
the court. The court shall make such appoint
ments, fix the salaries of appointees, and 
supervise the work of appointees. No person 
shall be appointed as probation officer who 
does not possess such training, experience, 
and other qualifications as prescribed by 
the adult parole authority created by section 
5149.02 of the Revised Code. All positions 
within such department of probation shall be 
in the classified service of the county. 

{Emphasis added.) 

R.C. 2301.27 specifies that persons employed in the Depart
ment of Probation are classified. It would be contrary to the 
clearly expressed intent of the legislature to have some em
ployees classified and other unclassified. Therefore, based 
on the above statute, all persons employed by the Department 
of Probation are within the classified service, including those 

.employed before the enactment of the statute. 
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Based upon the foregoing it is my opinion and you are so 
advised that: 

1. Employees within the Court of Common PJ.eas, Division 
of Domestic Relations are unclassified civil service em
ployees; 

2. All employees within the Probation Department of 
the Common Pleas Court pursuant to R.C. 230] .27, are in 
the classified civil service. 

OPINION NO. 76-032 

Syllabus: 
1. The proceeds of a tax levy, adopted by a community 

college district pursuant to R.C. 3354.12 for the payment 
of operating costs, may be used to support a sabbatical leave 
program. 

2. When a tax levy is submitted to the voters pursuant· 
to R.C. 3354.12 the ballot shall state the statutory purpose 
of the proposal, but need not state the specific anticipated 
use of the proceeds of the levy. 

To: Thomas E. Ferguson, Auditor of State, Columbus, Ohio 
By: William J. Brown, Attorney General, May 6, 1976 

I have before me your request for my opinion on the 
folJowing questions: 

1. Can the proceeds from a tax levy voted 
by a community college district be used 
for a sabbatical leave program? 

2. If the use of tax funds were for a 
sabbatical or professional leave 
program would this language have to 
be specified in the tax proposal for 
the voters? 

3. As per Section 3354.12, does the 
phrase ". . • and t.he payment. of 
operating costs.' refer to the 
operating costs of the buildings 
which have been constructed from the 
levy funds or can these funds be used 
for general operating costs of the 
institution?" 

The tax levy to which you refer is authorized by R.C. 
3354.12, which provide in pertinent part: 

"Upon the request by resolution approved by 
the board of trustees of a community college 
district, and upon certification to the board of 
elections not less than sixty days prior to the 

2-100 
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election, the boards of elections of the county or 
counties comprising such district shall place 
upon the ballot in their respective counties, at 
an election to be held on the first Tuesday after 
the first Monday in June, or the first Tuesday 
after the first Monday in November of any year, 
or at a special election on another day specified 
in such resolution, the question of levying a tax 
on all the taxable property in the community 
college district outside the ten-mill limitation, 
for a specified period of years or for a continuing 
period of time, to provide funds for any one or 
more of the following purposes: the acquisition of 
sites, the erection, furnishing, and equipment of 
buildings, the acquisition, construction, or im
provement of any property which the board of trus
tees of a community college district is authorized 
to acquire, construct, or improve and which has an 
estimated life of usefulness of five years or more 
as certified by the fiscal officer, and the payment 
of operating costs. Not more than t~1o special 
elections shall be held in any one calendar year. 
Levies for a continuing period of time adopted 
under this section may be reduced in accordance 
with section 5705.261 [5705.26.1] of the Revised 
Code. 

"The boards of trustees of a community 
college district shall establish a special fund 
for all revenue derived from any tax levied pur
suant to this section. 

II 

"All operating costs of such community 
college may be paid out of any gift or grant 
from the state, pursuant to division (K) of 
section 3354.09 of the Revised Code; out of 
student fees and tuition collected pursuant 
to division (G) of section 3354.09 of the 
Revised Code; or out of unencumbered funds 
from any other source of the community college 
income not prohibited by law." 

OAG 76-032 

In answering your last question first, R.C. 3354.12 
provides that a community college district may have placed upon 
the ballot the question of a tax levy to provide funds for 
certain specified purposes. These purposes include the acqui
sition, construction or improvement of property which l".as an 
estimated life of usefulness of five years or more, and the 
payment of operating costs. 

R.C. 3354.0l(H) defines operating costs as: 

" •.• [A]ll expenses for all purposes of 
the community college district except expend:Ltures 
for permanent improvements having an estimated life 
of usefulness of five years or more as certified by 
the fiscal officer of the community college: district." 

(Emphasis added.) 
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In view of this definition of operating costs contained in 
R.C. 3354.01(8), it is clear that the reference to operating 
costs in R.C. 3354.12 does not mean only the operating costs 
of the permanent improvements, but rather all expenses for 
all purposes of the community college district. See Roddy v. 
Andrix, 32 Ohio Op. 2d 349 (Madison C.P. 1964). 

Thus, operating costs of a community college district, 
which include all expenses for all purposes except permanent 
improvements, may be paid from funds derived from a levy in 
accordance with R.C. 3354.12. In fact the main purpose of 
R.C. 3354.12 clearly appears to provide funds for the com-
munity college district to pay its expenses. The tax levy 
provided for is the key factor in the creation and operation 
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of the community colleges. State subsidy assistance, on a 
biennial basis, does not occur until after the college is 
established and operation begins. It should be noted, however, 
that funds derived from a tax levy in accordance with R.C. 
3354.12 shall be placed in a special fund established by the 
board of trustees of the community college district pursuant to 
the mandatory language in the statute. The statute also provides 
that all scch operating costs may be paid out of any gift or 
grant, student fees and tuition, or unencumbered funds from any 
other source of the community college income not prohibited by 
law. 

Since the funding of a sabbatical leave program is under
taken as an expense or operating cost of a community college, 
funds derived from R.C. 3354.12 could be used to support such 
a program in the absence of statutory prohibition. The next 
question is, therefore, whether such a prohibition exists. For 
the following reasons I believe that the General Assembly has 
not prohibited the use of taxes levied under R.C. 3354.12 to 
support sabbatical leave programs. 

As you have noted in your letter, the General Assembly 
has, in its general appropriations acts for the current and the 
two preceding bienniums, included provisions against the funding 
of sabbatical leave programs. In the general appropriations 
act for the 1975-77 biennium (.1\m. Sub. 11.13. No. 155) the follow
ing prohibition is set out at p. 126: 

"After July 19, 1975, and until July 1, 
1977, ~Q .. J?.n:t;t of an <t~propl:iation available_ 
to the board of trustees or the board of direc
tors o~ a state-assisted technical college, 
CO}!l.!.nun i~~:y_~olleqe, state university 1 and state
affiliated unive)~Sity shall be used to pay all 
or any part of the compensation of an adminis
trative officer, faculty member, or staff em
ployee who is on leave of absence or has been 
granteJ a sabbatical leave and who is not en
~aged in rendering direct instructional, admin
istrative, or operational service for the im
mediate benefit of the state-assisted institution 
of higher education." (Emphasis added.) 

It has been suggested that the term "apprqpriation," as 
used above, must be construed broadly to include tax levies 
and, therefore, to preclude the use of such funds to support 
a sabbatical leave program. This construction is based on an 
analysis of the language quoted above in contrast to the 
following language also contained in Am. Sub. II.B. No. 155 
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(appearing on p. 126, three paragraphs after the earlier quoted 
prohibition) : 

"~art of an appropriation made in 
this act including student instructional fees, 
rotary funds, local tax levies, restricted 
funds, or public funds, shall be available to 
the board of trustees of a state-assisted 
institution of higher education for use as 
!-_ravel advance moneys to any administrative 
officer, faculty member, or classified 
employee of said institution ..•. " 

(Emphasis added.) 

The argument is that the phrase "an appropriation avail
able," as used in the first quoted paragraph, is necessarily 
broader than "an appropriation made in this act," as that phrase 
is used in the second quoted paragraph. Therefore, since the 
second paragraph prohibits the use of "an appropriation made 
in this act including ... local tax levies" for travel ex
penses, it is suggested that the prohibition in the first para
graph likewise applies to the use of funds derived from such 
ta~c levies. 

This is essentially the rationale I usea 1n 1974 Op. Att'y 
Gen. No. 74-074, in which I concluded that similar provisions 
in the 1973-75 general appropriations act (Am. Sub. H.B. No. 86) 
operated to preclude the expenditure of student instructional 
fees to fund a sabbatical leave program. Absent specific 
language, defining the term "appropriation" or limiting the 
scope of the prohibition, such a construction is proper. See 
my di3cussion in Op. No. 74-074. 

However, while Am. Sub. H.B. No. 86 did not contain a 
definition of "appropriation," which would have required a 
conclusion different from that in Op. No. 74-074, such a 
definition was included in Am. Sub. H.B. No. 155. Section 12 
of that act reads in pertinent part as follows: 

"(B) 'Appropriation' means a fixed amount 
of spending authority granted by the legislature 
to a state agency in an appropriation item or 
by specific language, describing the maximum 
amount of money available for a specified 
purpose and period of time conditioned upon 
the availability of supporting revenues. 

"(C) 'Appropriation item' means one of 
the classes of appropriation. The classes of 
arpropriation are personal service, maintenance, 
equipment, all purposes, special purposes, 
subEidy, rotary, and capital improvements. The 
three classes, personal service, maintenance, 
and equipment, may be combined into a general 
class called operating expenses." 

By including the foregoing definition in the act, the General 
Assembly has limited the scope of the prohibition against 
expenditures for a sabbatical leave program to appropriations 
as that term is defined above in Section 12 of the act. That 
definition clearly does not encompass taxes levied by a com
munity col:i.ege district pursuant to R.C. 3354.12, since R.C. 
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3354.12 does not establish a fixed amount of spending authority. 
Therefore, while the specific language used in the prohibition 
against the payment of travel expenses provides the basis for a 
broader application of that restriction, there is no such basis 
in the case of the prohibition against using appropriations for 
sabbatical leave programs. I must conclude then that the General 
Assembly in enacting Am. Sub. H.B. No. 155 did not intend to 
preclude the use of tax levies under R.C. 3354.12 to support a 
sabbatical leave program. 

You have noted in your request that income from such tax 
levies is included in the proposed budget which is submitted by 
the Board of Regents to the General Assembly. The amount of 
income from tax levies can then be considered in determining the 
amount of state subsidy to be appropriated. While this may, in 
practice, operate to restrict the use of tax levies to support 
sabbatical leave programs, it does not follow that the ·absolute 
restriction on the use of appropriations, which is found on p. 126 
of Am. Sub. ILB. No. 155, applies to otl1er funds available to a 
community college district. 

Finally, my conclusion that tax levies under R.C. 3354.12 
may be used to support a sabbatical leave program requires a 
consideration of your second question, namely whether language 
identifying this specific use must be included in the proposal 
presented to the voters. R.C. 3354.12, in authorizing the sub
mission of the special tax levy to the voters of the district, 
provides that, upon the request by resolution of the board of 
trustees, the boards of elections of the counti~s comprising the 
district shall place on the ballot the question of levying the 
tax: 

~[F]or a specified period of years or for 
a continuing period of time, to provide funds 
for any one or more of the following~oses: 
1:he acqu~si tion of sites, the erection, furn~shing, 
and equipment of buildings, the acquisition, con
struction, or improvement of any property which 
the board of trustees of a community college dis
trict is authorized to acquire, construct, or 
improve and which has an estimated life of useful
ness of five years or more as certified by the 
f:.l.r;:::al officer, and the payment of operating 
£~-~· ~ (Emphasis added.) 

The proposal presented on the ballot must, therefore, 
identify the time period during which the levy would be effective 
and one of the purposes set out in the statute for which the 
levy may be v.sed. As discussed above ~the payment of operating 
costs'" is a purpose broad enough in scope to include expenditures 
to support a sabbatical leave program. However, there is no 
requi-rement that the issue, as it appears on the ballot, must 
identify a more specific purpose than one of those enumerated 
in R.C. 3354.12. In the absence of such a requirement, the 
proposal presented to the voters need only state a purpose under 
the statute, regardless of the ultimate specific use of the funds. 
On th~s point see also 196~ Op. Att'y Gen. No. 65-187, 1960 
Inf. Op. Att'y Gen. No. 229, and 1956 Op. Att'y Gen. No. 512, 
in which my predecessors reached a similar conclusion in the 
case of tax levies submitted pursuant to R.C. 5705.19. 

It is, therefore, my opinion and you are so advised that: 
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1. The proceeds of a tax levy, adopted by a community 
college district pursuant to R.C. 3354.12 for the payment of 
operating costs, may be used to support a sabbatical leave 
program. 

2. When a tax levy is submitted to the voters pursuant 
to R.C. 3354.12 the ballot shall state the statutory purpose of 
the proposal, but need not state the specific anticipated use 
of the pro=eeds of the levy. 

OPINION NO. 76-033 

Syllabus: 
1. Pursuant to R.C. 5705.412, a board of education 

may not legally expend public funds to increase teachers' 
salaries without first obtaining a certification that 
there are sufficient funds available to cover such in
creases. 

2. Where increases in teacher salaries are required 
by R.C. 3317.13(B) and (C), but where the certification 
required by R.C. 5705.412 is not made, school foundation 
fund subsidies to the involved school district may be ter-
minated unless "good and sufficient reason" to continue 
subsidy payments is found. 

3. Pursuant to R.C. 3317.01, the determination as 
to whether there is "good and sufficient reason" to con
tinue school foundation fund payments to a school dis
trict - despite the fact that the district has not fully 
complied with the requirements of R.C. 3317.01- is within 
the discretion of the State Board of Education and the 
State Controlling Board. 

To: Martin W. Essex, Supt. of Pub I ic Instruction, Dept. of Education, Columbus, 
Ohio 

By: William J. Brown, Attorney General, May 6, 1976 
I have before me your request for my opinion which reads 

as follow:;: 

Sections 3317.52 and 3317.53 of the Revised Code as 
enacted in Am. Sub. Senate Bill 170 in 1975 mandate 
increases in the minimum salary schedule for teachers. 
Section 5705.412 of the Revised Code requires the clerk, 
president of the board of education and superintendent 
of schools to sign a certificate that funds are avail
able when increasing the salaries paid to employees. 

Section 3317.01 and 3317.13 of the Revised Code require 
the Superintendent of Public Instruction and the State 
Board of Education to withhold state funds when a school 
district is found to be in noncompliance with the law. 

A board of education has refused to provide the mandated 
increase for teachers in accordance with the state minimum 
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salary schedule on the basis that their financial situation 
does not permit the signing of the required certificate. 

Your opinion is respectfully requested on the following 
questions: 

1. When the clerk, superintendent and president of the 
board of education determine that funds are not 
available, is the board required to pay teachers 
in accordance with the state minimum salary schedule? 

2. If the increases in no. 1 above are required, is the 
certificate in Section 5705.412 of the Revised Code 
necessary in order to pay the increases mandated by 
the state? 

3. If the answer to no. 1 above is negative, is there 
good and sufficient reason for the State Board of 
Education to permit continued participation in school 
foundation funds? 

Before responding to your questions, it should be noted 
that R.C. 3317.13 was amended and R.C. 3317.53 first enacted 
by Am. Sub. Senate Bill 170,.passed on August 1, 1975, ap
proved by the Governor and filed with the Secretary of State 
on August 20, 1975. However, the Governor took action to 
veto, as line items in an appropriation bill, certain por
tions of Am. Sub. Senate Bill 170, including ~.c. 3317.13 
and R.C. 3317.53. The validity of those purported line 
item vetoes is being tested in litigation pending as of this 
date. However, the validity or invalidity of the vetoes will 
not affect your opinion request nor this response, since the 
relevant portions of R.C. 3317.13 as contained in Am. Sub. 
Senate Bill No. 170 are identical to the portions of that 
section in effect prior to the passage of Am. Sub. Senate Bill 
No. 170. The ultimate validity of or invalidity of R.C. 
3317.53 will not affect this opinion since that section deals 
only with certain figures to be used in designated calcula
tions. 

Your first two questions raise the issue of whether a 
board of education can legally increase teachers' salaries 
so as to comply with the minimum salary schedule set forth in 
R.C. 3317.13(C) without certification of the increased expenditure 
by the clerk, and the president of the board of education, and 
the superintendent of the school district, as required by R.C. 
5705.412. 

R.C. 5705.412 places a restriction upon a school di~
trict's ability to expend public funds. In essence, R.C. 
5705.412 provides that a school district may not legally 
expend funds unless the clerk and president of the board of 
education, and the superintendent of the school district certify 
that there are sufficient funds available to meet the proposed 
expenditure. R.C. 5705.412 provides, in pertinent part: 

"Every contract made, order given, or 
schedule adopted or put into effect without such 
a certificate shall be void, and no warrant shall 
be issued in payment of any amount due thereon." 

It further provides: 

"Any officer, employee, or other per-
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son who knowingly expends or authorizes the 
expenditure of any public funds ••• [wi~h
out proper certification] . . . • is liable 
to the school district for the full amount 
paid from the district's funds ...• " 
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It is evident that a board of education may not legally 
expend school district funds to raise teachers salaries with
out first obtaining certification that there are sufficient 
funds available. Further, if any school district funds are 
expended by the board without the proper certification, the 
members of the school board may be personally liable to the 
school district for the amount of funds improperly expended. 

It follows from the foregoing that a board of education 
may not expend school district funds to increase teachers' 
salaries, or for any other reason, when the clerk and president 
of the school board and the superintendent of the school district 
can not, in good faith, certify that sufficient funds are avail
able to cover the increased expenditure. 

On the other hand, the consequences of failure to increase 
teachers' salaries to the minimums established in R.C. 3317.13 
(C) are potentially severe to the involved school district. 
In part, Section 3317.13(B) provides that: 

"No teacher employed by any board of educa
tion shall be paid a salary less then that pro
vided in the schedule set forth in division (C) 
[3317.13(C)] of this Section." 

The penalty for failing to pay teachers in compliance with 
the minimum salary schedule is possible forfeiture of state school 
foundation funds for the duration of the period of noncompliance. 
R.C. 3317.13(B). Therefore, where the clerk and president of 
the board of education and the superintendent of the school 
district do not certify that there are sufficient funds available 
to cover an increase in teachers' salaries, and where an increase 
in salaries is necessary to comply with the state minimum salary 
schedules for teachers, the school district may expect to loose 
its state school fo~ndation fund subsidy. 

'I'he third qnr.stion you present is whether there is "good 
ar;d sufficient reason" for the state board of education to 
continue to pay ~chool foundation funds to a school district 
when that school district is not paying teachers in accordance 
with the minimum salary schedule set forth in R.C. 3317.13 
(C) . Let me begin by stating that the specific question 
you have asked is one to be determined only by the State Board 
of Education and the State Controlling Board. 

R.C. 3317.01 contains the criteria that a school dis
trict must meet in order to qualify for the school founda-
tion program. One of those criteria, found in paragraph (C) of 
Section 3317.01, is that the school district is paying its teachers 
in accordance with the teachers minimum salary schedule. No school 
foundation funds are to be paid to a school district which has not 
fully complied with the requirements of Section 3317.01 "except 
for good and sufficient reason established to the satisfaction 
of the state board of education and the state controlling board." 
R.C. 3317.01. This legislation has expressly placed the au
thority to determine what is a "good and sufficient reason" to 
continue school fund payments to a school district - despite its 
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failure to comply with the requirements of Section 3317.01- with
in the discretion of the State Board of Education and Controlling 
Board. 

It is therefore my opinion, and you are so advised that: 

1. Pursuant to R.C. 5705.412, a board of 
education may not legally expend public funds 
to increase teachers' salaries without first 
obtaining a certification that there are suf
ficient funds available to cover such increases. 

2. Where increases in teacher salaries are required 
by R.C. 3317.13(B) and (C), but where the cer
tification required by R.C. 5705.412 is not 
made, school foundation fund subsijies to the 
involved school district may be terminated unless 
"good and sufficient reason" to continue subsidy pay
ments is found. 

3. Pursuant to R.C. 3317.01, the determination as 

Syllabus: 

to whether there is "good and sufficient reason" to 
continue school foundation fund payments to a school 
district - despite the fact that the district has 
not fully complied with the requirements of 
R.C. 3317.01 - is within the discretion of 
the State Board of Education and the State 
Controlling Board. 

OPINION NO. 76-034 

1. Pursuant to R.C. 3319.01, the county superintendent's 
recommendations for the office of local superintendent of 
schools is required, and thus may be compelled, whenever a 
local board of education takes affirmative action with respect 
to the employment or re-employment of a superintendent of 
schools. 

2. Pursuant to R.C. 3319.01, a local board of education 
has the authority to take action to re-employ a superintendent 
as much as eighteen months prior to the expiration of the 
superintendent's current term of employment. 

3. Pursuant to R.C. 3319.01, 'a local board of education 
has the authority to re-negotiate a superintendent's contract 
of employment, including salary, in the year immediately pre
ceding the year in which his current term of e~ploy~ent expires, 
provided that, the re-negotiated contract, including salary 
change, does not become effective until the expiration of the 
superintendent's current terrn of employment. 

~. Pursuant to R.C. 3319.01, a local superintendent of 
schools may be ''re-employed" by operation of law if the local 
board of education has failed to notify him of its intent to 
re-employ him or to not re-employ him by J.tlarch 1 in the year 
in which his current term of employment expires. Subsequently, 
the local board of education may take affirmative action to 
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re-employ the superintendent for a succeeding term in which 
case recommendations from the county superintendent of schools 
are required. 

To: Thomas R. Spellerberg, Seneca County Pros. Atty., Tiffin, Ohio 
By: William J. Brown, Attorney General, May 6, 1976 

I have before me your request for my opinion, reading in 
part as follows; 

A legal opinion has been requested of me by 11r. 
James Akenhead, County Superintendent of the 
Seneca County Schools. Since r1r. Akenhead is 
attempting to facilitate the establishment of a 
standard operating procedure in all of the five 
local districts, there have been inquiries as to 
when the County Superintendent's recommendation 
is required in the employment or re-emplo~ent 
of a local superintendent under Ohio Revised Code 
Section 3319.01 and as to the legality of different 
approaches taken by the different local school 
districts. 

In your letter you set out the folloloring specific si t:uations 
for MY analysis: 

., Situation I 

Ohio Revised Code, Section 3319.01 indicated 
that, contracts for superintendents may be entered 
into beginning August 1st for not to exceed five 
years ending July 31st, and may be renewed during 
the calendar year p~ior to the date of expiration 
of said contract. Under these provisions, and 
assuming that the superintendent is on more than 
a one-year contract, I assume that a board has 
as 1nuch as eighteen months prior to the date of 
July 31st in the year of expiration to rene11 a 
contract for a period not exceeding five years 
effective immediately as of August 1st, following 
the July 31st expiration date. 

Example; Initial contract for t1-.ro years a~tarn.ed 
August 1, 1975, expires July 31, 1977. Contract 
may be legally renewed by the local bo~rd as 
early as January 1, 1975, for any length up to 
five years beginning August 1, 1977. 

Is this correct? 

Situation II 

Several boards of education have initiated a 
method of contract negotiation under which ·'by 
mutual agreement" t-he contract in effect is 
''torn up" and a nel'l contract and salary, gen
erally for two years, are entered into effective 
the next l\ugust 1st. 

Example., Contract offered for t'I'TO years awarded 
August 1, 1975, expires July 31, 1977. Contract 
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re-negotiated (tom up) "by mutual agreement•· in 
!1arch or April of 1976 to become effective for 
two years beginning August 1, 1976, expiring July 
31, 1980. 

Although this procedure obviously allows for 
a new salary to be negotiated each year and for 
the contract to be extended an additional year, 
is this approach legal in light of Section 3319.01? 

Situation III 

Ohio Revised Code, Section 3319.01, also 
seems to create a situation Nhere a board could, 
in the year of contract expiration, by not taking 
action of any kind prior to l~arch lst, permit a 
superintendent to be re-employed for the next year 
by default and then prior to December 31st of that 
same year (being the calendar year prior to 
expiration) pass a resolution to extend the con
tract for up to five years beginning August 1st. This 
procedure would obviously eliminate the need to con
sider any action on recommendation by county super
intendent relative to the local superintendent's 
contract. 

Example: Contract expire.s July 31, 19 75, board takes 
no action prior to f1arch 1, 19 75, superintendent is 
automatically re-employed for one year effective 
August 1, 1975, through July 31, 1976. Board could 
pass a resolution prior to December 31, 1975 (calendar 
year prior to expiration) to extend said contract for 
not longer than five years effective August 1, 1976. 

Is this procedure legal especially since the 
contract is extended without a recommendation of 
the county superintendent?" 

A board of education is a public body create~ by the legis
lature. The authority possessed by a board of education is 
limited to that expressly conferred upon it by statute and 
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that necessarily implied from the statute in order to perform its 
statutory function. Schwing v. !1cClure, 120 Ohio St. 335 (1929); 
State ex rel Clark v. Cook, 103 Ohio St. 465 (1921) ~ Board ._,f 
Education v. Best, 52 Ohio St. 138 (1894); 1975 Ohio Atty. Gen. 
No. 37. 

Prior to 1973 R.C. 3319.01 read in pertinent part, as 
follows: 

The board of education in each county, city, 
local, and exempted village school district shall, 
at a regular meeting held not later than the 
first day of r1ay of the calendar year in which the 
term of the superintendent expires, appoint a 
person possessed of the qualifications provided 
in this section, to act as superintendent of the 
public schools of the district, for a term not 
longer than five years beginning the first day 
of August and ending on the thirty-first day of 
July. Such superintendent is, at the expiration 
of his current term of employment, deemed re-



2-111 1976 OPINIONS 

employed for a term of one year at the same salary 
plus any increments that may be authorized by 
the board of education, unless such board, on or 
before the first day of rtarch of the year in 
which his contract of employment expires, either 
re-employs the superintendent for a succeeding 
term or gives the superintendent written notice 
of its intention not to re-employ him. If the 
superintendent is employerl on a continuing con
tract, the board may, by resolution, designate 
that he is to continue for a term not to exceed 
five years, and he May not be transferred to any 
other position during such term. If a vacancy 
occurs in the office of superintendent during 
the term of his e~ployment, the board promptly 
shall appoint a superintendent for a term not 
to exceed five years from the next preceding 
first day of August. 

The board of education may at any regular 
meeting held during the calendar year immediately 
preceding the year of expiration of the term 
of employment of a supei·intendent of the public 
schools, re-employ such superintendent for a 
succeeding term for not longer than five years, 
beginning on the first Gay of August immediately 
following the expiration of his current terrn of 
employment and ending on the thirty-first day 
of July of the year in which such succeeding 
term expires. 
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The foregoing language clearly ~anifests a legislative intent to 
place the entire authority to employ or re-employ local school 
district superintendents with the local boards of e~ucation. 
Each board, be it a county, city, local or exe~rter. village, had 
the sole statutory authority to hire its ot·m superintendent of 
schools. 

In 1973 the legislature amended R.C. 3319.01 to t.he form 
in which it appears today. The amendMent left the language in 
the two paragraphs \>Thich appear above virtually in tact. 
however, the following paragraph t-~as inserted bet:t .. een the two 
paragraphs' 

Except as otherwise provided in this section 
the employment or re-employment of a superin
tendent of a local school district. shall be 
only upon the recommendation of the county suoer
intendent, except that a local boar~ of education, 
by a three-fourths vote of its full memhership, 
may, after considering two no~inations for t.he 
position of local superintendent ~ade by the 
county superintendent of schools, employ or 
re-employ a person not so nominaten for such 
position. 

As a result of the 1973 amenc1rnent local boards of e~.ucation 
no longer possess sole, unrestricted authority to employ or 
re-employ a local superintendent of schools. Hot'lever, even though 
a board of education is no longer the sole authority in the matter 
of employing superintendents, it remains the final authority. The 
net effect of the a~endment is the creation or-a-itatutory 
relationship bet\>Teen the superintendent of schools of the county 
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school nistricts and the local boards of education with regarn 
to the employment of local school superintendents. 

The main thrust of the amendment language with regard to 
the employment of superintendent is that '·the employMent or 
re-employment of a superintendent of a local school district 
shall be onl u on t.he recommendation of the count su erin-
tendent. Emphas1s added. The 1mport o this statement s 
two-fold. First, whenever a local school board desires to 
employ or re-employ a superintendent, it Must first. aet the 
recommendation of persons for the position from the county 
superintendent. Second, the person selected by the local 
board of education for the position must be one of those 
persons recommended by the county superintendent (with one 
exception, discussed below). 

The paragraph that was added by the 1973 amendment begins 
'Except as otherwise providec:l. in this section.. • There is a 
situation provided in the section in 111hich a local superin
tendent may be ··re-employed ' without first obtaining the 
recommendation of the county superintendent. A local superin
tendent who is not re-employed or given written notice of the 
local board's intention not to re-employ him hy Parch first of 
the year in which his term of employment e"pires is ·'at the 
expiration of his current term of employment, deemed re·· 
employed for a term of one year·' (P.mphasis acldecr:):- In this case 
the superintendent is 're-employed" by oper;,tion of the statute 
rather than by action of the board of e~iucation and, therefore, 
the recommendation of the county SUI?f':L"intenclent is useless and 
unnecessary. However, in a£'1 situat:.ion where a local board of 
education desires to take a irmative action 111ith respect to 
the employment or re-employment of a superintenc:'Jent, obtaining .. 
the recommendation of the county superintendent is a mandatory 
pre-requisite to the board's exercise of its statutory authority 
to employ or re-em~loy a superintendent. 

As noted above, under R.C. 3319.01, as amendecl, a local 
board of education no longer possesses the sole authority to 
select a superintendent, but it is still the final authority. 
The amendment expressly ~rotects the board's pre-eminence in this 
matter. As a rule, the amendment requires a local board to 
select a superintendent only from among those persons recommende0 
for the position by the county superintendent. The board may, 
however, employ or re-employ a person not recommended by the 
county superintendent if it has considered at least two persons 
recommended by the county superinten~ent. Further, at least 
three-fourths of the full membership of the board ~ust vote 
in favor of employing a person not recommendecl by the county 
superintendent. This is a two-stage process an~ both steps 
must be complied 11rith in order for a local board of ec1ucation 
~alidly employ a rerson not reco~mended by the county super
intendent. In this manner the final authorit~ as to who is 
to be a local superintendent remains \'lith the local board of 
education. 

Accordingly, R.C. 3319.01 provides that a local board of 
education in most instances must seek the recoMmendation of the 
county superintendent and must select a person fror.1 those 
recomMended with respect to the employment of a local superin
tendent.. A corollary to this proposition is that the county 
sunerintendent has a mandatory statutory obligation to recommend 
persons for the position of local school district superint.eneent 
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when a local board of education engages in the employment pro·
cess. The failure or refusal of the county superintendent to 
make recommendations would completely negate the authority of 
a local board to perform its statutory function to employ a 
superintendent. To read the county superintendent's power 
to make recommendations as discretionary '\olould be to place 
the exclusive authority over employment of local superintendents 
in his hands. Such a result is contrary to the legislative in
tent underlying Section 3319.01. The local board of education 
was the finnl arbiter of who was to be employed as local 
superi:.J.t:endeJ\t: before the 1973 amendment. The amendment ex
pressly n.>co,mized that authority and has carefully preservec'l 
it i•1 'f1e l"·:·nl. boards by granting t.hem the ability to over
ride 1 he county superintendent.' s recommendations by a three
fourths vote. 

A ~ounty superintendent of schools is considered a public 
officer in Ohio. State ex rel. !:Jestcott v. Ring, 126 Ohio St. 
203 (1933); Christman v. Coleman, 117 Oh1o St. 1 (1927); State 
ex reJ. Clarke v. Cook, 103 Oh1o St. 465 (1921); 1935 Ohi_o __ 
Att'y Gen. Opinion t!o. 853. As has been pointed out, R.C. 
3319.01 places a mandatory obligation on the county superintendent 
to make a recommendation and when n.c. 3319.01 places him under a 
clear legal duty to do so and the local board of education may com
pel his performance by an action in mandamus. State ex rel. 
Pressley v. Industrial Commission, 11 Ohio St. 2d 141 (1967). 
Hm.revc:r: the local board of education cannot compel the county 
superintendent to make a particular recommendation. His selec
tion is within his discretion. The Board may compel him, ho'\olever, 
to exercise his discretion \-lhere he totally fails to act. State 
ex rel. The Greem'lard Realty Co. v. Tangerle, 135 Ohio St. ~ 
(1939). 

Therefore, in response to your inquiry as t.o when the 
county superintendent's recoMrnenrlation is required and if it 
can be compelled, it is my opinion that R.C. 3319.01 requires 
the county superintendent ~o recommend persons for the posi
tion of local superintende>nt in any situation \'There a local 
board of education undertil.k~s affirmative action to ewploy 
or re-employ a superinteno~nt until recommen~ations are 
forthcoming from the county superintendent, except in those 
cases where the superintendent is automatically '·re-employed" 
by operation of the statute in the absence of board action. 
Since the authority of the boarcl in this regard is conditionecl. 
upon the county superintendent's performance of his statutory 
duty, the board may compel the county superintendent to make 
recommendations by way of an action in mandamus. 

Nith this statutory background, I now turn the 6iscussion 
to the specific situations \'lhich you have presented for my 
opinion. 

Situation I 

According to R.C. 3319.01, the term of employ~ent of 
superintendents is from August 1 to July 31 of the next 
calendar year or some future year. A board of education has 
the authority to employ a superintendent for more than one year 
but it may not contract to employ him for a period in excess 
of five years. The statute also provides that ''at any regu
lar meeting held during the calendar year immediately preceding 
the year of expiration of the term of employment of a super-
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intendant" the board of education may vote to re-employ the 
superintendent for an additional period of up to five years 
beginning at the expiration of his current term,' (Emphasis 
added.) Should a board of education hold a regular meeting 
on January 1 of the year immediately precedina the year of 
expiration of the term of employment, it coul at that time 
take action to re-employ the superintendent for a succeeding 
period of up to five years after the expiration of his current 
term of employment. Since the term of employment of a superin
tendent ends on July 31, if the board holds a meeting on 
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January 1 of the preceding year it would have as much as eighteen 
months prior to the expiration of the superintendent's current 
term to take action as to his future employment. 

t'1ithout restating your example at this point, suffice it to say 
that your conclusion is correct. For the purpose of clarity, let me 
point out that if in your example the board voted on 
January 1, 1976 to re-employ the superintendent., it 
possesses the authority to contract to employ him at 
that time until July 31, 19 82. In other words, it can 
re-employ for a period not in excess of five years after 
his current term expires on July 31, 1977. 

It must be noted at this point that this is an affir
mative act on the part of the local board with regard to 
the employment of a superintendent. The board must there
fore receive and consider the recommendations or-the 
county superintendent as discussed earlier. Further, the 
board may not re-employ the current superintendent if he 
is not recommended by the county superintendent, unless 
it has considered at least two persons recommended by the 
county superintendent and at least three-fourths of the 
full membership of the board vote to re-e~ploy the current 
superintendent. 

Situation II 

The problem you present in Situation II raises two ques
tions. The first is whether a local board of education has 
the authority to ''re-negotiate" a superintendent • s contract 
of employment "by mutual agreement of the parties during the 
term of the employment.'' 

Recall that a board of education as a creature of the 
legislature possesses only that contractual authority expressly 
conferred upon it by statute or that necessarily implied there
from. Since the authority of a board of education is limited 
by statute, in this case by R.C. 3319.01, the ''wut.ual consent 
of the parties'· is of no consequence. r1either the board nor 
the superintendent can confer powers on the board nbt given 
to it by statute. 

R.C. 3319.01 authorizes a local board of education to take 
affirmative action to re-employ a superintendent at a regular 
board meeting held during the calendar year ··immediately pre
ceding" (emphasis added) the year in which the superintendent's 
term of employment expires. In your example, the initial term 
of employment is from August 1, 1975 to July 31, 1977. Since 
1976 is the calendar year immediately preceding the year in which 
the term of employment expires (1977), the board has the statutory 
authority to t~e action with respect to the superintendent's 
re-employment. If, in your excunple, the initial term of em·-
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ployment would have been for three years running from August 
1, 1975 to July 31, 1978, the board could not legally act to 
re-employ a superintendent until at least January 1, 1977, 
being the year immediately preceding the year in which the 
current term of employment expires. The reason being that 
until the year immediately preceding the year of expiration 
there is no statutory authority for the board to act. 

In your example, the contract ·'re-negotiated" in 1976 
is to take effect on August 1, 1976. n.c. 3319.01 provides 
that a board of education may re-employ a superintendent for 
a sue: ceeding period befiinning on the first day of August 
immediate! followin ~ e ex iration of his current term of 
ernp oyment. ' Emphas1s added • In your example the current 
term of employment is for two years from August 1, 1975 to 
July 31, 1977. Therefore, although the board may make a ··ne ... r 
contract of employment for the superintendent in 1976, the 
terms of the new contract do not take effect until August 1, 
1977, which is the first day immediately following the expira· 
tion of his current term of employment. 

At this juncture it should again be recognized that any 
action taken bv a board of ecucation along the lines jus~ 
discussed first requires recomwendations froM the county 
superintendent. ~he act of re-employing a superintendent 
is affirmative in nature and, thus, it is mandatory ·that the 
board first defer to the county superintendent as discussed 
in the first portion of this opinion. 

Essentially, the second question raised in Situation II 
is whether a board of education may alter the salary of a 
superintendent during his term of employment. Again, the 
·mutual agreement of the parties" is of no consequence for 
the board's authority in wholly statutory. 

Section 3319.01 provic1es, in part, that; 

• .At the time of r.:aking such appoint
ment or designation of t:errr, such board shall 
fix the compensation of the superintendent, 
which may be increased or decreased during 
such term. (EMphasis added.) 

On its face the foregoing language appears to grant a hoard of 
enucation the authority to increase or decrease a superintenden~'s 
salary during his term of employment. As I noted earlier in 
this opinion, a superintendent of schools is a public officer. 
As such, his salary is subject to the constitutional restric· 
tions imposed by Section 20, Article II of the Ohio Constitution, 
which provides thate 

"The General Assembly, in cases not pro
vided for in this constitution, shall fix the 
terms of office and the compensation of all 
officers; but no chan~e therein shall affect 
the salary of any off1cer durin~ his existing 
term, unless the office is aboll.shed. t. 
-- (Emphasis added.) 

This section of the Ohio Constitution has been helc:l. apr>licable 
to appointed officers as well as elected officers. r!cNamara 
v. Campbell, 94 Ohio St. 403 (1916). The salary of a Publ1c 
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officer is not subject to change once it is fixed during the 
current or existing term of employment. See State ex rel. 
Glander v. Ferguson, 148 Ohio St. 581 (1947). 

The legislature must be understood to have been aware 
of Section 20 of Article II of the Ohio Constitution when it 
drafted R.C. 3319.01. Therefore, the language with regard 
to increases in salary of superintendents must be construed 
so as to be constitutional. This leads to the conclusion that 
in R.C. 3319.01 the legislature intended to authorize a board 
of education to fix the salary of a superintendent at the time 
that it re-employs him. There are at least two available con
structions of the above-quoted portion of R.C. 3319.01, both 
of which are in compliance with Section 20, Article II. First, 
when a board fixes a superintendent's compensation it may 
provide for a "sliding scale" salary. That is, the compensation 
to be fixed may, by the terms of the contract, increase and/or 
decrease by designated amounts at designated points during the 
term of the contract. Second, it may provide for a fixed salary 
for the succeeding term. However, although a board of educa·· 
tion may re-employ a superintendent and fix a new salary, which 
may involve a changing rate of compensation for hi~, up to 
eighteen months before the expiration of his current term of 
employment neither the new contract nor the ne~1 salary be-
comes effective until the expiration of his current term of 
employment. 

In your example, the existing term of employment is from 
August l, 1975 to July 31, 1977. In 1976 a board of educa-
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tion may take action to re-employ the superintedent and fix a new 
salary for him, but neither the new contract of employment nor the 
new salary become effective until August 1, 1977 when the new 
term of employment begins. This is the case whether the present 
superintendent is re-employed in 1976 or whether another is 
selected to take the place of the present superintendent. 

Situation III 

R.C. 3319.01 provides, in part, that a "superintendent 
is ••• deemed re-employed for a term of one year ••• un-
less such board, on or before the first day of f!arch of the 
year in which his contract of employment expires, either re
employes the superintendent or gives the written notice of 
its intention not to re-employ him". A board of etlucation 
may, in effect, re-employ a superintendent by doing nothing. 
However, at any time, be it in the year of expiration or in 
another year, that a board of education desires to take affir
r.1ative action to re-employ a superintendent, it ~ first 
receive recommendations from the county superintennent. Further, 
the new superintendent, be he the incumbent or another person, 
must be selected from those recommended by the county superin·· 
tendent, unless the board overrides the recomMendations by a 
vote of at least three-fourths of its full membership. Reference 
should be nade to the discussion on this point at the outset 
of this opinion. 

It is therefore my opinion, and you are so advised that; 

1. Pursuant to R.C. 3319.01, the county superintendent's 
recommendations for the office of local superintendent of 
schools is required, and thus may be compelled, ~rhenever a 
local board of education takes affirmative action with respect 
to the employment or re-employment of a superintendent of schools. 
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2. Pursuant to n.c. 3319.01, a local board of education 
has the authority to take action to re-employ a superintendent 
as much as eighteen months prior to the expiration of the 
superintendent's current term of employ~ent. 

3. Pursuant to n.c. 3319.01, a local board of education 
has the authority to re-negotiate a superinten~ent's contract 
of employment, including salary, in the year immediately pre-
ceding the year in which his current term of employment expires, 
provided that, 'the re-negotiated contract, including salary 
change, does not become effective until the expiration of the 
superintendent's current term of employment. 

4. Pursuant to R.C. 3319.01, a local superintendent of 
schools may be "re-employed" by operation of law if the local 
board of education has failed to notify him of its intent to 
re-employ him or to not re-employ him by Harch 1 in the year 
in which his current term of employment expires. Subsequently, 
the local board of education may take affirmative action to re
employ the superintendent for a succeeding term in which case 
recommendations from the county superintendent of schools are 
required. 

OPINION NO. 76-035 

Syllabus: 
Emergency Board approval of a state employee's out of 

state travel is not necessary to entitle an employee to re
ceive workmen's compensation benefits if the employee otherwise 
qualifies. 

To: Robert F. Howarth, Jr., Pres., Emergency Board, Columbus, Ohio 
By: William J. Brown, Attorney General, May 7, 1976 

I .have before me your request for my opinion, which reads as 
follows: 

"Is a State employee traveling outside of 
the State without Emergency Board approval, 
covered by the benefits of the Workmen's Compen
sation Act? 

"By way of background information, Emergency 
Board approval of out-of-state travel is considered 
by Section 127.05 of the Ohio Revised Code. In 
recent months, the Emergency Board has been receiv
ing ever increasing requests for approval of out-of
state travel even though the employees' expenses are 
to be paid by other than state monies. Upon inquiry, 
the Board learned that these requests were being 
submitted to insure that the subject employees were 
covered by workmen's compensation benefits in the 
event the employee was injured while traveling out-, 
side the State. 

"Therefore, the Emergency Board requests your 
opinion regarding whether Emergency Board approval 
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of out-of-state travel is necessary to entitle a 
State employee to workmen's compensation benefits 
in the event the employee should be injured while 
traveling outside the State." 
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In your request you make reference to R.C. 127.05. This 
statute generally provides for the r.cimbursement of expenses in
curred by a state employee traveling outside the state. Prior to 
the enactment of this statute the general rule of law was that 
where a public officer or employee was, in the proper performance of 
his duties, required to travel, his expenses incurred in such travel 
could be lawfully reimbursed. 

However, in 1961 the Ohio Supreme Court in State, ex rel. 
Ferguson v. Maloon, 172 Ohio st. 343, voided the general rule 
and longstanding administrative practice by finding that there 
must be a specific statute authorizing the reimbursement for 
travel expenses before such can be paid from public funds. In 
this regard the Court stated at page 349: 

"The law is plain and settled, and has 
not been deviated from, that public funds 
cannot be expended for the travel of a public 
officer unless such expenditure is specifically 
authorized by law, and such authority cannot be 
implied." 

As a result of the Maloon, supra, decision the 104th General 
Assembly enacted R.C. 127.05, to provide authority for reimbursement 
of expenses where such authority was otherwise lacking. R.C. 127.05 
provides as follows: 

"No executive, legislative, or judicial 
officer, board, commission, or employee of the 
state shall, at state expense, attend any 
association, conference, convention, or perform 
official duties outside the state unless author
ized by law or by the emergency board. Before 
such allowance may be made, the head of the 
department shall make application in writing to 
the emergency board showing necessity for such 
attendance and the probable cost to the state. 
If a majority of the members of the emergency 
board approve the application, such expense shall 
be paid from any money appropriated to said 
department, board, bureau, or commission for 
traveling expenses." 

(Emphasis added.) 

Shortly after the enactment of R.C. 127.05, the then Attorney 
General, Mark McElroy, in Opinion Number 2538, 1961 Opinions of 
the Attorney General, page 588, had occasion to examine this statute 
and I agree with his conclusions. The syllabus of that Opinion 
reads in part as follows: 

"1. Pursuant to Section 127.05, 
Revised Code, no state officer or em
ployee may perform official duties out
side the state, at state expense, unless 
authorized by law or by the emergency board. 
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"2. Where a state officer or employee is 
authorized by a specific statute, other than 
Section 141.15, Revised Code, to be reimbursed 
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for his necessary expenses incurred in the 
performance of his official duties, he is 'author
ized by law' within the purview of Section 127.05, 
Revised Code, to travel on official duties outside 
the state at state expense, and does not need the 
approvdl of the emergency board to so travel at 
state expense; however, where there is no such 
specific statute authorizing the officer or employee 
to be reimbursed for his necessary expenses, he must 
obtain the approval of the emergency board to travel 
on official business outside the state, at state 
expense. 

"3. Whether the official duties of a sta~e 
officer or employee require that he travel outside 
the state depends on the statutes pertaining to 
said duties and the particular facts involved." 

R.C. 127.05 was, therefore, enacted to provide authority for 
reimbursing expenses to state employees where such authority was 
lacking. In order to determine if a state employee is authorized 
to perform official duties outside of the state, you must examine 
the particular statutes pertianing to the employee's duties and 
the facts involved. This matter can not be determined by R.C. 
127.05. 

Similarly, whether a state employee injured while traveling 
outside the state may receive workmen's compensation benefits, is 
dependent upon the provisions of the Workmen's Compensation Act 
and the facts involved. The fact that the employee did or did not 
have Emergency Board approval may be of probative value but is in 
no way determinative of the employee's right to receive workmen's 
compensation benefits. 

As a general rule, there are three fundamental elements in the 
determination of the compensability of claims for workmen's compen
sation benefits. The first is the existence of a contract of hire 
between an amenable employer and the injured employee. The second 
is that the employee must sustain an accidental injury in the course 
of and arising out of his or her employment with the amenable employer. 
The third is that the injured employee must have sustained some dis
ability as the direct result of the injury. 

The statutory source for these elements is found in R.C. 4123.46 
and 4123.54. R.C. 4123.46 is the general disbursement statute and 
provides in part as follows: 

"The industrial commissicn shall 
disburse the state insurance fund to 
employees of employers who have paid 
into said fund the premiums applicable 
to the classes to which they belong 
when such employees have been injured 
in the course of their employment, 
wherever such injuries have occurred, 
and provided such inJuries have not 
been purposely self-inflicted, or to 
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the dependents of such employees in case 
death has ensued." 

(Emphasis added.) 

R .. C. 4123.54 provides in part as follows: 

"Every employee, who is injured or 
who contracts an occupational disease, 
and the derendents of each employee wh~ 
is killed, ~r dies as the result of an 
occupationctl disease contracted in the 
course of employment, wherever such injury 
has occurred or occupational disease has 
been contracted, provided the same were 
not purpol;(:;-iyself-inflicted, is entitled 
to receive, either directly from his em
ployer as provided in section 4123.35 of 
the Revised Code, or from the state in
surance fund, such compensation for loss 
sustained on account of such injury, occu
pational disease or death, and such medical, 
nurse, and hospital services and medicines, 
and such amount of funeral expenses in case 
of death, as are provided by sections 4123.01 
to 4123.94, inclusive, of the Revised Code." 

(Emphasis added.) 

Injury is defined by R.C. 4123.01 (C) as follows: 

"(C) 'Injury' includes any injury, 
whether caused by external accidental 
means or accidental in character and 
result, received in the course of, c::nd 
arising out of, the injured employee's 
employment." 
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If we apply these three elements of compensability to the 
situation you describe, there will probably be little doubt that 
the State is an amenable employer and a contract of hire exists 
betw·een the injured employee and the State. With respect to the 
third element, an examination of the medical evidence should reveal 
whether the employee sustained some disability as a direct result of 
the injury. 

\'lhether the second element, that the employee sustained accidental 
injury in the course of and arising out of his or her employment, is 
met, will depend upon the facts of each individual claim. At this 
point, I could embark upon a very lengthy discussion of the judicial 
interpretation of this clement of compensability. However, for the pur
pose of answering your specific question, I believe it is sufficient 
to state that as a general rule if the employee is injured while doing 
something for the benefit of his or her employer, rather than for 
someone else's benefit, then the injury will arise out of and in the 
course of the employee's employment. 

HO\vever, I will note that if the state employee is not authorized 
by or required by the duties of his or her employment, to travel out
side the state, and does so, then the employee may \vell have departed 
from the scope and course of his or her employment. The fact that 
such an individual obtained prior Emergency Board approval pursuant 
to R.C. 127.05 would not cure this defect. 
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R.C. 127.05 can not enlarge the powers and duties of a state 
employee's employment. As stated earlier, this statute merely pro
vides a method of reiniliursing necessary out of state travel expenses 
in situations where there are no specific provisions of law providing 
for such reiniliursement. 

In specific answer to your question it is my opinion, and you 
are so advised, that Emergency Board approval of a state employee's 
out of state travel is not necessary to entitle an employee to re
ceive workmen's compensation benefits if the employee otherwise quali
fies. 

OPINION NO. 76-036 

Syllabus: 
1) R.C. ~505.101 provides a mechanism available only to 
owners of repair garages or commercial storage facilities 
whereby certificate of title may be obtained when a motor 
vehicle worth less than $200 has been left unclaimed for 
the statutorily specified period of time. 

2) R.C. 4513.60 provides a method available both to private 
property o•.mcrs and owners of commercial g&rages or storage 
facilities whereby unclaimed motor vehicles may be removed 
and ordered into storage. 

3) R.C. 4513.63 provides for the removal and disposal of 
a~andoned junk motor vehicles, whether abandoned upon private 
property, the property of a commercial garage or storage 
facility, or public property. 

To: Ronald W. Vettel, Ashtabula County Pros. Atty., Jefferson, Ohio 
By: William J. Brown, Attorney General, May 11, 1976 

I have before me your request for my opinion which reads as 
follows: 

Does the terminology "place of storage" found 
in the first sentence of R.C. 4505.101, (A), 
include m·mers of private property who are 
not engaged in the business of storing motor 
vehicles, or is it limited to commercial 
businesses engaged in the storage of motor 
vehicles? 

As you note in your request, R.C. 4505.101 provides a mech
anism whereby the owner of any repair garage or place of storage 
may obtain a certificate of title to a motor vehicle with a value 
of less than two hundred dollars which has been left unclaimed on 
his premises for the statutorily specified period of time. In 
pertinent part, R.C. 4505.101 provides: 

(A) The owner of any repair garage or 
place of storage in which a motor vehicle 
with a value of less than two hundred 
dollars has been left for sixty days may 
send by certified mail with return receipt 
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requested to the last known address of the 
owner a notice to remove said vehicle. If 
the motor vehicle remains unclaimed by the 
owner for thirty days after the mailing of 
such notice, the person on whose property 
the vehicle has been abandoned may obtain a 
certificate of title to such motor vehicle 
in his name in the manner provided in this 
section. 

2-122 

In contrast to the mechanism for obtaining ce·Lificate of 
title under R.C. 4505.101, R.C. 4513.60 provides a method whereby 
owners of private property may have unclaimed motor vehicles 
removed from their premises. Prior to amendment by Am. H. B. No. 
650, effective July 9, 1974, the method for complaint and removal 
provided under R.C. 4513.60 was available solely to owners of 
private property. At the effective date of Am. H. B. 650, however, 
the provisions of R.C. 4513.60 became available to owners of 
garages and places of storage as well. The current version of 
R.C. 4513.60 provides as follows: 

The sheriff qf a county or chief of 
police of a municipal corporation, within 
his respective territorial jurisdiction, upon 
complaint of any person adversely affected, 
may order into storage any motor vehicle, 
other than an abandoned junk motor vehicle 
as defined in section 4513.63 of the Revised 
Code, which has been left on private property 
for more than seventy-two hours without 
the permission of the person having the 
right to the possession of the property. The 
sheriff or chief of police, upon complaint--
of the owner of a repair garage or pl~ce of 
storage, may order into storage any motor 
vehicle, other than an abandoned junk motor 
vehlcle, wh1ch has been left at the garage 
or place of storage for a longer period than 
that agreed upon. The place of storage shall 
be des1gnated by. the sheriff or chief of 
police. 

The owner of the motor vehicle may 
reclaim it upon payment of any expenses or 
charges incurred in its removal and storage, 
and presentation of proof of ownership, 
which may be evidenced by a certificate of 
title to the motor vehicle. If the motor 
vehicle remains unclaimed by the owner for 
thirty days, the procedures established by 
sections 4513.61 and 4513.62 of the Revised 
Code shall apply. (Underlining indicates 
material added by Am. H. B. No. 650.) 

In addition to these provisions, R.C. 4513.61 provides for the 
removal of motor vehicles left on public property. R.C. 4513.62 
provides for the disposal of unclaimed vehicles ordered into storage 
under both R.C. 4513.60 and 4513.61. R.C. 4513.63 further provides 
for the removal and disposal of junk motor vehicles - as defined by 
that section - abandoned upon both public and private property. 

These provisions suggest a clear legislative intent to deal with 
the problems which arise when a motor vehicle is abandoned. R.C. 
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4513.60 through 4513.63 provide in specific terms the procedures 
for removal, storage and disposal to be used when vehicles are left 
unclaimed or abandoned on private property, on the property of 
commercial garage or storage facility owners and on public property. 

In contrast, the method of obtaining certificate of title 
under R.C. 4505.101 is made available only to owners of commercial 
garages or place~ of storage. The 1974 amendment to R.C. 4513.60 
has the effect of giving the commercial garage or storage facility 
a choice of remedies when a vehicle worth less than $200 is left 
unclaimed on his premises: he may seek a certificate of title 
under R.C. 4505.101 or he may seek removal under R.C. 4513.60 or 
4513.63. This choice of remedies has not, however, been extended 
to the priva.te property owner. Had the legislature intended to 
make a procedure for obtaining certificate of title available to 
private property owners, it could easily have done so. Instead 
the p1ocedures outlined in R.C. 4513.60 - .63 provide the sole 
statutory provision for the removal of automobiles abandoned on 
private property which is not a commercial garage or place of 
storage and I must conclude that these provisions were intended 
to be exclusive. 

It is, therefore, my opinion, and you are so advised that: 

1) R.C. 4505.101 provides a mechanism available only to owners of 
repair garages or commercial storage facilities whereby certificate 
of title may be obtained when a motor vehicle worth less than $200 
has been left unclaimed for the statutorily specified period of 
time. 

2) R.C. 4513.60 provides a method available both to private 
property owners and owners of commercial garages or storage 
facilities whereby unclaimed motor vehicles may be removed and 
ordered into storage. 

3) R.C. 4513.63 provides for the removal and disposal of abandoned 
junk motor vehicles, whether abandoned upon private property, the 
property of a commercial garage or storage facility, or public 
property. 

OPINION NO. 76-037 

Syllabus: 
1. A board of education may pursuant to R.C. 3313.64, 

adopt a policy allmving persons over twen·ty-one years of age 
to attend regular high school classes upon the payment of 
tuition at a rate fixed by the board of education. 

2. A board of education which has, pursuant to R.C. 
3313.64, admitted persons over t\·lenty-onc years of age to 
regular high school classes, may not count such students in 
computing its average daily membersh:i.p unccr R.C. 3317.03 
for purposes of state foundation payments under R.C. Chapter 
3317. 

To: Thomas E. Ferguson, Auditor of State, Columbus, Ohio 
By: William J. Brown, Attorney General, May 11, 1976 
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Your request for my op1 11ion poses the follm'ling questions: 

1. Does Ohio Law permit a board of education 
to adopt a policy allowing persons over 
21 years of ase to attend regular high 
school classes free of charge, or in the 
alternative at some fixed tuition rate? 

2. If students over the age of 21 years may 
be permitted to attend regular high school 
classes, may such students be counted in 
the minimnm number of students required 
for fundir,g under the school foundation 
program? 

3. If such students are permitted to attend 
high school classes, is the board of 
education required to establish a 
tuition rate to cover the cost of their 
education? 

Boards of educ&tion are by statute given general control 
over the operation of the schools which are a part of their 
districts. See R.C. 3313.20 and R.C. 3313.47. 
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Further, it has been held that these statutory provisions vest 
broad authority in boards of education and that courts will not 
interfere with the exercise of that authority in the absence of 
a shelving of an abuse of discretion by the board. Greco v. Roper, 
145 Ohio St. 243 (1945); State, ex rel. Idle v. Chamberlain, 
34 Ohio Op. 2d 262 (C.P. 1961 

However, with respect to the admission of pupils, the 
General Assembly has required boards of education to provide free 
education to "school residents" of "school age," while authorizing 
the admission of other persons "upon the payment of tuition within 
the limitation of law." See R.C. 3313.48 and 3313.64, which 
may be set out in pertinent part as follows: 

R.C. 3313.48 

"The board of education of each city, 
exempted village, local, and joint vocational 
school district shall provide for the free 
education of the youth of school Hge within 
the district under its jurisdiction, at such 
places as will be most convenient for the 
attendance of the largest number thereof. 

II 

R.C. 3313.64 

"The schools of each city, exempted 
village, or local school district shall be 
free to all school residents between five 
and twenty-one years of age, but the time 
in the school year at 1-1hich beginners may 
enter elementary school shall be subject to 
section 3321.01 of the Revised Code, and 
the rules and regulations of the board of 
education. School residents shall be all 
youth who are children or wards of actual 
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residents of the school district. II 

II 

"The board of education of a city, 
exempted village, or local school district 
may admit other persons to the public schools 
of its respective district upon the payment 
of tu~ t~on 1~fthin the limitation of law. 

"A board of education, after approving 
their admission, may waive the payment of 
tuition for the attendance of students who 
are residents or domiciliarics of a foreign 
nation, who seck admission as foreign exchange 
students, and who ore temporarily residing in 
the school district." 

(Emphasis added.) 

OAG 76·037 

It follows that these statutes contemplate the admission 
of pupils who are ineligible for free schooling, either because 
of non-residency or because they are not of "school age". 
As to whether a school board ~ay adMit such pupils free of 
charge, it should be noted that R.C. 3313.64 provides that 
in the case of non-resident pupils tuition, as computed pur
suant to R.C. 3317.08, be p~id by the district of residence. 
With respect to pupils who are beyond school age, the board of 
education is empowered to admit such persons "upon the payment 
of tuition within the limitation of law." 

However, while the General Assembly specifically provided 
for the waiver of tuition in the case of certain foreign students, 
no such authority is granted to waive the tuition in the case 
of students who are beyond school age. On this point I would 
refer you to 1972 Op. Att'y Gen. No. 72-099, in which I approved 
and followed an earlier opinion and held that a board of 
education was neither obligated to nor permitted to pay the 
tuition of a child under school age, who resides in the district 
and attends a kindergarten program in another district. In 
the earlier opinion, 1969 Op. Att'y Gen. No. 69-111, my prede
cessor reasoned that R.C. 3313.64 implicitly required a child 
under the mandatory school age to pay tuition. The same 
rationale is applicable to students, who arc above school age 
and, therefore, not entitled to free education. 

Therefore, in answer to your first question, a board of 
education may adopt a policy allowing persons over twenty-one 
years of age to attend regular high school classes, but only 
upon the payment of tuition. 

Your second question is l·.'hether such students, if admitted 
to regular high school classes, may be counted in the minimum 
number of students required for funding under the school 
foundation prograr.:. R.C. 3317.022 provides for the computation 
and distribution of state basic aid to each school district in 
accordance with a formula set out in that section. Among other 
factors used in the formula is the average daily membership, 
which is determined pursuant to R.C. 3317.03. That section 
reads in pertinent part: 

"(C) In each school there shall be maintained 
a record of school ru:!r..bership 1-rhich record shall 
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accurately show, for each day the school is in 
session, the actual membership enrolled in regular 
day classes. For the purpose of determining average 
daily membership, the membership figure of any school 
shall not include any pupils except those who are 
school residents of the school district in which the 
school is located and those who are attending the 
school in the capacity of tuition pupilw pursuant 
to section 3327.04 of the Revised Code •••• 
There shall not be included in the membership of 
any school any pup1l who has graduated from the 
twelfth grade of a public high school, any pupil 
who is not a resident of the state, or any pupil 
who has attained the age of twenty-one years 
exceet persons suffering from tuberculosis and 
rece1ving treatment in any approved state, county, 
district, or municipal tuberculosis hospital who 
have not graduated from the twelfth grar~e of a 
public high school and veterans of the armed services 
whose attendance was interrupted before completing 
the recognized twelve year course of the public 
schools by reason of induction or enlistment in the 
armed forces and who apply for re-enrollment in 
the public school system of their residence not 
later than four years after termination of war or 
their honorable discharge." 

(Emphasis added.) 

Therefore, while a board of education may admit to its schools 
studclnts who are over twenty-one years of age, it may not count 
such persons in its average daily membership for purposes of 
state foundation payments. 

Your final question is whether the board of education is 
required to establish a tuition rate to cover the cost of the 
education of students who are over twenty-one ycc::rs of age. I 
find no statute \vhich fixes the amount of tuition v1hich must be 
charged such students •. However, as discussed in my answer to 
your first question, the board may not waive tuition for these 
students. Therefore, the board of education must deterrnine a 
rate of tuition to be charged. In doing so the board may take 
notice of other sections in which the Generul /\ssembly has set 
out guidelines for the computation of tuition. 
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Specifically, R.C. 3317.08 provides for the payment of tuition 
by the district of residence to another school district which 
provides education to non-resident pupils of school age. The 
amoun·t of tuition is determined according to a formula \·Jhich 
yi-=lds what may be characterized as the net operating cost per 
pupil. 

Similarly R.C. 3313.641 authorizes the admission of adults 
to evening or day schools for adults and out of school youth, 
upon the payment of such tuition as the boarcl prescribes. 
R.C. 3313.644 authorizes a board of educatim. to enter a contract 
with a state or federal agency for the education of adults, 
provided that if the board permits the attcnC.ance of non-residents, 
the contract must provide for rejniliursernent to the district of 
the entire cost of educating such non-residents. 

It appears then that the determination of tuition for adults 
attending regular classes is a matter within the discretion of 
the board of education. However, ~1hile the General Assembly has 
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not prescribed a formula to be used in computing the amount to be 
charged, the nature of the requirement of tuition is such that the 
board of education should establish a rate adequate to meet the 
actual cost of providing such education. It should be noted, 
though, that since this is a matter left by the General Assembly 
to the discretion of the board of education, the board's determi
nation of a tuition charge would not be subject to challenge in 
the absence of a showing of an abuse of discretion. State, 
ex rel. Idle v. Chamberlain, supra. ---

In specific answer to your question, it is my opinion 
and you are so advised that: 

1. A board of education may, pursuant to R.C. 3313.64, 
adopt a policy allowing persons over twenty-one years of age 
to attend regular high school classes upon the payment of tuition 
at a rate fixed by the board of education. 

2. A board of education which has, pursuant to R.C. 3313.64, 
admitted persons over twenty-one years of age to regular high 
school classes, may not count such students in computing its 
average daily membership under R.C. 3317.03 for purposes of state 
foundation payments under R.C. Chapter 3317. 

OPINION NO. 76-038 

Syllabus: 
1. A Regional Board of Review is not legally permitted to 
order a workmen's compensation claimant to sign medical waivers 
and submit them to counsel for the employer in order to obtain 
medical records from the claimant's attending physicians. 

2. A Regional Board of Review is not legally permitted to 
deny a claim or to refrain from the further processing of a 
claim on the basis that a claimant has refused to waive the 
physician-patient privilege. 

To: William W. Johnston, Chairman, The Industrial Commission of Ohio, 
Columbus, Ohio 

By: 'William J. Brown, Attorney General, May 14, 1976 
I have before me the Industrial Commission's request for my 

opinion, \'lhich may be summarized as follov1s: 

(1) Is a Regional Board of Review legally 
permitted to order a workmen's compensation 
claimant to sign medical v1aivers and submit 
them to counsel for the employer to be used 
for the purpose of obtaining medical records 
from the claimant's attending physicians? 

(2) If a Regional Board of Review is legally 
permitted to order a claimant to sign such 
a waiver and if the claimant refuses to do 
so, would the Board be justified in either 
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denying or refraining from further ~recess
ing the claim? 

2-128 

Both of the questions you present are answered by the case of 
State ex rel. Galloway vs. Industrial Commission of Ohio, 134 Ohio 
St. 496 (1938). In this case the claimant had filed an application 
for adjustment of claim, However, before filing the application he 
had erased the medical waiver provision contained on the form. The 
Industrial Commission ordered the claimant to file a nfw application 
without any reservation as to privileged communications. Upon the 
refusal of the claimant to comply with that order the Commission 
refused to take further action in the claim. The claimant then in
stituted a mandamus a..::tion to require the Commission to consider 
his application. 

The Supreme Court set forth the issue as follows at page 498: 

"The question first in importance 
in this case is whether the Industrial 
Commission is authorized under its rule
making power conferred by Section 1465-44, 
General Code [R.C. 4123.05], to require 
an applicant for '1'/0rJr.men' s compensation, 
as a condition precedent to a consider
ation of his claim, to sign and file a 
waiver providing as follows: 

'By signing this application I ex
pressly waive, on behalf of myself and of 
any person who shall have any interest in 
this claim, all provisions of law forbid
ding any physician or other person who has 
heretofore attended or examined me, or \vho 
may hereafter attend or examine me, from 
disclosing any knmTledge or information 
which they may thereby acquire.'" 

In affirming the Court of Appeals decision that a writ be 
issued as prayed for, the Supreme Court held that: 

"1, Under the rule-making power con-
ferred upon the state Industrial 
Commission by the provisions of 
Section 1465-44, General Code [R.C. 
4123.05], it is not authorized to adopt 
and enforce a rule in conflict with 
the express provisions of statute. 

"2. The provisions of Section 11494, 
General Code [R.C. 2317.02], pro
tecting as privileged the communica
tions of patient and physician in 
that relation, confer a substantial 
right, waiver of which may not be 
required by the state Industrial Com
mission as a condition precedent to 
the consideration of an application 
for workmen's compensation." 

I find that Galloway, supra, is determinative of the questions 
you have presented. Therefore, in specific answer to your ques
tions, it is my opinion and you ar~ so advised that: 

(1) A Regional Board of Review is not 



2-129 

Syllabus: 

1976 OPINIONS 

legally permitted to order a workmen's 
compensation claimant to sign medical 
waivers and submit them to counsel for 
the employer in order to obtain medical 
records from the claimant's attending 
physicians. 

(2) A Regional Board of Review is not 
legally permitted to deny a claim or to 
refrain from the further processing of a 
claim on the basis that a claimant has re
fused to waive the physician-patient 
privilege. 

OPINION NO. 76-039 

OAG 76-039 

If the assessment levied against employers pursuant to 
R.C. 4123.411 is insufficient to carry out the provisions 
of R.C. 4123.412 to 4123.418 then the additional amount 
necessary must be provided from the income produced as a 
result of investments made pursuant to R.C. 4123.44. 

To: Kenneth E. Krouse, Administrator, Bureau of Workmen's Compensation, 
Columbus, Ohio 

By: William J. Brown, Attorney General, May 18, 1976 

I have before me your request for my opinion which presents 
the following questions: 

"(1) If the assessments against employers 
under 4123.411 are insufficient to carry 
out the provisions of Sections 4123.411 
to 4123.418, may the deficit be met by 
an appropriation of the General Assembly 
under Section 4123.412 in lieu of using 
income from the state insurance fund? 

"(2) If the assessments against employers 
pursuant to 4123.411 are insufficient 
to carry out the provisions of Sections 
4123.411 to 4123.418, may the deficit be 
provided from the income produced by in
vestment of moneys of the state insurance 
fund, irrespective of the fact that 
4123.415 indicates the contrary?" 

In 1953 the lOOth General Assembly created the Disabled 
Workmen's Relief Fund by enacting R.C. 4123.412, 4123.413, 4123.414, 
4123.415, 4123.416, 4123.417 and 4123.418 (125 Laws of Ohio 506). 

The manner of funding the Disabled \~orkmen' s Relief Fund '"as 
provided for in R.C. 4123.412 which currently provides: 

"For the relief of persons who are 
permanently and totally disabled as 
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the result of injury or disease sus
tained in the course of their employ
ment and who are receiving workmen•s 
compensation which is payable to them 
by virtue of and under the laws of 
this state in amounts, the total of 
which, when ·combined with disability 
benefits received pursuant to The Social 
Security Act is less than three hundred 
forty-two dollars per month adjusted 
annually as provided in division (b) of 
section 4123.62 of the Revised Code, 
there is hereby created a separate fund 
to be known as the disabled workmen•s 
relief fund, which fund shall consist 
of such sums as are from t~me to t~me 
appropr~ated by the general assembly 
and made available to the order of the 
1ndustr~al comm~ss~on to carry out the . 
objects and purposes of sections 4123.412 
to 4123.418, of the Revised Code. Said 
fund shall be in the custody of the 
treasurer of the state and disbursements 
therefrom shall be made by the industrial 
commission to those persons entitled to 
participate therein and in such amounts 
to each participant as is provided in 
section 4123.414 of the Revised Code." 

(Emphasis added.) 
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In addition to providing for funding by appropriations by the 
General Assembly the Legislature also prohibited funding by dis
bursements from the State Insurance Fund. This prohibition is 
contained in R.C. 4123.415 which provides: 

••payments to a participant may be made 
from the disabled workmen•s relief fund 
by separate check or may be made from 
said fund and from the state insurance 
fund by one check, but each such check 
on two funds shall be so written as to 
show plainly the payments made from 
each fund. No disbursement shall be 
made from the state ~nsurance fund on 
account of any prov~sion of sect~ons 
4123.412 to 4123.415, inclusive, of 
the Revised Code." 

[Emphasis added.) 

The wording of R.C. 4123.412 and 4123.415 has remained unchanged 
since 1953 with the exception that the threshoid qualifing level in 
R.C. 4123.412 has periodically been amended from the twenty-five 
dollar level in 1953 to the present level of three hundred forty-two 
dollars. 

By examining these two statutes it is clear that in 1953 the 
General Assembly intended that the Disabled Workmen•s Relief Fund 
was to be funded by sums appropriated by the General Assembly and 
not by premiums contributed to the State Insurance Fund by em
ployers. 
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However, in 1959 the 103rd General Assembly changed the 
method of funding the Disabled Workmen's Relief Fund by passing 
Amended Senate Bill No. 472 (128 Laws of Ohio 535). The purpose 
clause of that act read as follows: 

"To enact section 4123.411 of the 
Revised Code to provide an assessment 
for the disabled workmen's relief fund." 

R. c. 4123.411 became effective on August 1, 1959, and provided at 
that time: 

"For the purpose of carrying out the 
provisions of sections 4123.412 to 
4123.418, inclusive, of the Revised Code, 
the industrial commission shall, in Janu
ary of each year, levy an assessment upon 
the aggregate gross payroll of all em
ployers for the preceding calendar year 
at a uniform rate, not to exceed three 
cents per one hundred dollars of aggregate 
gross payroll, which will produce an amount 
no greater than the amount estimated by 
the commission to be necessary to carry out 
the provisions of sections 4123.412 to 
4123.418, inclusive, of the Revised Code, 
for the current calendar year; provided, 
that the assessment in 1960 shall be 
upon such portion of the aggregate 
gross payroll of 1959 as is paid after 
the effective date of this section. 

"The assessment herein provided for 
shall be collected from each employer 
as prescribed in rules and regulations 
adopted by the industrial commission 
pursuant to Division (E) of section 
4123.13 of the Revised Code. 

"The moneys derived from thE. assess
ment herein provided shall be credited 
to the disabled worY~en's relief fund 
created by section 4123.412 of the Re
vised Code." 

R. C. 4123.411 provided that the Industrial Coror~ission shall 
levy an assessment upon all employers sufficient to produce an 
amount no greater than necessary to carry out the provisions of 
the Disabled Workmen's Relief Fund. 

The obvious intent of this legislation was to shift the burden 
of funding from the taxpayers to the employers. This intent is 
further evidenced by the fact that on August 19, 1959, eighteen days 
after the enactment of R. c. 4123.411, R. c. 4123.419 became effec
tive (128 Laws of Ohio 1332). At that timeR. c. 4123.419 provided: 

"The assessment rate established pur
suant to section 4123.411 of the Revised 
Code, subject to the limits set forth 
therein, shall be adequate to provide 
the amounts estimated as necessary by 
the industrial commission to carry out 
the provisions of sections 4123.412 
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and 4123.418, inclusive, of the Revised 
Code, and in addition to provide moneys 
to reimburse the general revenue fund 
for moneys appropriated by section 2 of 
this act or by the 104th and succeeding 
General Assemblies for disabled workmen's 
relief. When such additional moneys are 
available in whole or part for the pur
pose of making such reimbursement, the 
director of finance shall certify such 
amount to the industrial commission who 
shall thereupon cause such moneys to 
be paid to the general revenue fund 
from the disabled worY~en's relief 
fund." 
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R. c. 4123.419 was the first section of House Bill No. 1131. 
The second section of that Bill provided: 

"SECTION 2. Whenever in the judgment 
of the director of finance, the amount 
to the credit of the disabled workmen's 
relief fund is not adequate to carry out 
the purposes of sections 4123.412 to 
4123.418, inclusive, of the Revised Code, 
the director of finance shall certify 
the additional amounts needed to the 
auditor of state who shall thereupon issue 
his warrants in favor of the disabled 
workmen's relief fund for the amount so 
certified. Such warrants shall be drawn 
upon the sum of three million dollars 
which is hereby appropriated from any 
moneys in the state treasury to the credit 
of the general fund and not otherwise 
appropriated." 

Prior to 1959, funding of the Disabled \vorkmen 's Relief Fund 
was provided by appropriations made by the General Assembly pursuant 
to R.C. 4123.412. No provision was made for meeting any deficit 
that might exist. However, in 1959, the General Assembly changed 
the method of funding by enacting R.C. 4123.411. The new method of 
funding provided for an assessment to be levied against employers 
and the moneys derived therefrom to be credited to the Disabled 
Workmen's Relief Fund created by R.C. 4123.412. 

The enactment of R.C. 4123.411, created an obvious conflict 
between that section and the funding provision of R.C. 4123.412. 
That conflict is resolved however, by examining the Rules of Con
struction contained in Chapter 1 of the General Provisions of the 
Ohio Revised Code. In the event two statutes are in conflict R.C. 
1.52{A) provides: 

"{A) If statutes enacted at the 
same or different sessions of the legis
lature are irreconcilable, the statute 
latest in date of enactment prevails." 

Application of this rule of statutory construction to these con
flicting funding prov~s~ons requires that effect be given to the 
language in R.C. 4123.411 since that provision was enacted at a 
later date. 
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In addition to providing for a new method of funding, the 
103rd General Assembly also provided a method of meeting any deficits 
that might occur by enacting R.C. 4123.419 and Section 2 of House 
Bill No. 1131 as set forth above. Section 2 appropriated the sum of 
three million dollars to be used in the event the amount levied 
against employers under R.C. 4123.411 was insufficient to carry out 
the purposes of R.C. 4123.412 to 4123.418, inclusive. However, R.C. 
4123.419 requires that any additional amounts appropriated pursuant 
to Section 2 must later be reimbursed from the assessments levied 
against employers pursuant to R.C. 4123.411. 

For the purposes of this discussion R.C. 4123.419 has basically 
remained unchanged since its enactment in 1959 and R.C. 4123.411 
remained basically unchanged until December 2, 1975, when the General 
Assembly enacted Amended Substitute House Bill No. 714 (136 Laws of 
Ohio ____ ). R.C. 4123.411 now reads as follows: 

"For the purpose of carrying out 
sections 4123.412 to 4123.418 of the 
Revised Code, the industrial commis-
sion shall levy an assessment against 
all employers at a uniform rate, not 
to exceed five cents per one hundred 
dollars of payroll, beginning January 
1, 1976, which will produce an amount 
no greater than the amount estimated by 
the commission to be necessary to carry 
out such sections for the period for 
which the assessment is ·levied. In the 
event the amount produced by the assess
ment is not sufficient to carry out such 
sections the additional amount necessary 
shall be provided from the income pro
duced as a result of investments made 
pursuant to section 4123.44 of the Revised 
Code. 

"Assessments shall be levied according 
to the following schedule: 

"(A) Private fund employers--in Janu
ary and July of each year upon gross payrolls 
of the preceding six months; 

"(B) counties and taxing district em
ployers therein--in January of each year 
upon gross payrolls of the preceding twelve 
months; 

"(C) The state as an employer--in July 
of each year upon gross payrolls of the pre
ceding twelve months. 

"Amounts assessed in accordance with 
this section shall be collected from each 
employer as prescribed in rules adopted by 
the industrial commission pursuant to division 
(E) of section 4123.13 of the Revised Code. 

"The moneys derived from the assessment 
provided for in this section shall be credited 
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to the disabled worYJnen's relief fund created 
by section 4123.412 of the Revised Code." 

[Emphasis added,) 
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By amending R.C. 4123,411, to include the above emphasized 
language, the General Assembly shifted the total burden of funding 
the Disabled WorYJnen' s Relie.f Fund to the employers. This new 
language now requires that ~n event the amount of the assessment 
levied against employers is insufficient, then any deficit shall be 
provided from the income produced as a result of investments of 
the State Insurance Fund made pursuant to R.C. 4123.44. 

Once again the new provision in R.C. 4123.411 creates a conflict 
with the language in R.C. 4123.419 and, as you point out in your re
quest, with the language in R.C. 4123.415 which provides: "No dis
bursement shall be made from the State Insurance Fund on account of 
any provision of Section 4123.412 to 4123.415, inclusive, of the 
Revised Code". HDI<~ever, here again the application of the statutory 
rule of construction provided for in R.C. 1.52 {A), requires that 
the -conflict be resolved in favor of the language contained in R.C. 
4123.411, since it was enacted subsequent to R.C. 4123.419 and 
4123.415. 

Another rule of construction is contained in R.C. 1.47 which 
provides: 

"In enacting a statute, it is 
presumed that: 

"(A) Compliance with the constitu-
tions of the state and of the United States 
is intended; 

"(B) The entire statute is intended 
to be effective; 

"(C) A just and reasonable result 
is intended; 

"(D) A result feasible of execution 
is intended." 

In applying this rule to the new language in R.C. 4123.411 I can 
only conclude that the Legislature intended that the provision be 
given effect and that should the assessment not be sufficient to pro
duce the amount necessary to carry out the provisions of the Disabled 
Workmen's Relief Fund, then the additional amount necessary must come 
from the income produced from investments of the State Insurance Fund. 

In specific answer to your questions, it is my opinion, and 
you are so advised, that if the assessment levied against employers 
pursuant to R.C. 4123.411 is insufficient to carry out the pro
visions of R.C. 4123.412 to 4123.418 then the additional amount 
necessary must be provided from the income produced as a result of 
investments made pursuant to R.C. 4123.44. 
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OPINION NO. 76-040 

Syllabus: 
1. Individuals rendering services pursuant to a personal 
services contract are not "employees" as that term is used in 
R.C, 124.0l(F), and are, therefore, not employees for purposes 
of sick leave, milita1y leave, leaves of absence, and vacation, 
all of ,.,hich are incidents of public employment subject to the 
civil service la'I'TS (R.C. Chapter 124). 

2. In the absence nf specific provisions in the contract 
for such benefits, the State has no duty to compensat~ an indi
vidual rendering services under a personal serv~ces contract for 
time served on jury dut:<lr or to pay the cost of hospitalization 
or health insurance for such individual. 

3. The State's responsibility as an employer for purposes 
of workmen's compensation, unemployment compensation and the 
withholding of income ta:{es is based on the existence of an 
employer-employee relationship, which must be determined on 
a case to case basis using the common law direct control test. 

To: Ned E. Williams, P.E., Director, Ohio Environmental Protection Agency, 
Columbus, Ohio 

By: William J. Brown, Attorney General, May 21, 1976 
I have before me your request for my opinion as to whether 

ipdividuals rendering services to the Environmental Protection 
Agency pursuant to a personal services contract are entitled, 
by virtue of the contract, to the following benefits generally 
associated with state service: 

, sick leave 
, military leave 

leave of absence 
vacation leave 

• jury duty 
• hospitalization 
• health insurance 
• unemployment compensation 
• workmen's compensation 
• fe~eral tax withholding 
• state tax withholding 
• city tax withholding 

R.C. 124.0l(F) defines "employee" for purposes of R.C. 
Chapter 124 as "any person holding a position subject to 
appointment, removal, promotion, or reduction by an appointing 
officer." Individuals rendering services pursuant to a contract 
are not appointed, removed, promoted or reduced by an appointing 
officer pursuant to R.C. Chapter 124. Rather, such terms of 
service are provided by contract. It follmvs, therefore, that 
they are not employees under civil service law (R.C. Chapter 124) 

With respect to the various benefits itemized in your 
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request letter it may be noted initially that sick leave, military 
leave, and leaves of absence are provided for by R.C. Chapter 124, 
or pursuant to authority granted in that chapter. R.C. 124.38 
authorizes sick leave for employees of the state and the political 
subdivisions. This provision is not applicable to individuals 
rendering contract services, because such individuals are not 
employees as defined by R.C. 124.0l(E). Similarly, military 
leave is authorized by R.C. 124.29 which by its terms applies 
only to certain officers and employees in the civil service 
under R.C. Chapter 124. 

Leaves of absence are provided for in P.L. 21-03, Rules of 
the Director of Administrative Services, which are adopted pur
suant to R.C. 124.09. They may be granted to employees in the 
classified and unclassified service in accordance with guide
lines set out in that rule- Such provisions are, therefore, 
not applicable to individuals, lvho are not employees as that term 
is used in R.C. Chapter 124. 

With respect to vacation leave R.C. 121.16 provides such 
leave for full time state employees. In determining who is a 
state employee for purposes of R.C. 121.161, it is necessary to 
consider R.C. 121.14, which authorizes the appointment of such 
employees "subject to the civil service la1vs." As discussed 
above, the definition of "employee'' as used in R. c. Chapter 124 
(the civil service laws) is stated in R.C. 12A.Ol(F) and does 
not include individuals rendering services pursuant to a 
personal services contract. Therefore, such persons are not 
eligible for vacation leave under R.C. 121.16. 

Although the General Assembly has in R.C. 3313.211 granted 
boards of education specific authority to pay employees compen
sation for that time when they respond to a surr~ons for JUry 
duty, I find no such provision with regard to the State and its 
employees. 

One of my predecessors, noting that there was no statute 
in point, nevertheless concluded that the State, as an employer, 
could not deduct from an employee's regular salary for time spent 
on jury duty, though a deduction could be made in the amount of 
any compensation received as a juror. See 1958 Op. Att'y Gen. 
No. 2512, p. 490. This conclusion was based on a determination 
that it was the long established administrative practice, and 
on the rationale that the State, as both employer and summoner, 
could not treat leaves for jury duty as unauthorized absences, 
for which deductions from regular compensation could be made. 

For authority the opinion relied on R.C. 121.07, which 
provided in pertinent part that: 

"The director of each department may 
prescribe regulations for the government of 
his department, the conduct of its employees, 
the performance of its business •.•• " 

As noted previously, because R.C. 121.14 provides that employment 
pursuant to R.C. Chapter 121 is to be subject to the civil 
service laws, the definition of "employee" in R.C. 124.01 (F) 
must be applied in construing the provisions of R.C. Chapter 121 
concerning state employees. Because an individual rendering 
services pursuant to contract is not an employee as defined by 
R.C. 124.0l(F), the reasoning of Opinion No. 2512 is, therefore, 
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not applicable to such an individual. It is the contract which 
specifies consideration for services rendered, and, in the absence 
of a specific statutory provision to the contrary, there is no 
duty to make payments to an individual rendering contract services 
for periods when he responds to a summons for jury duty. 

Hospitalization and health insurance are fringe benefits, 
the payment of which on behalf of public officers and employees 
have long ~een recognized as compensation. See my discussion 
of this in 1975 Op. Att'y Gen. No. 75-084, 1975 Op. Att'y Gen. 
No. 75-014 and 1972 Op. Att'y Gen. No. 72-059. When an individual 
renders sP.rvice to the state pursuant to a contract "compensation" 
is a part of the consideration, v;hich is fixeL! by the terms of 
the contract. Therefore, absent a specific statutory provision 
which requires the payment of such compensation, there is no 
duty on the part of the state to pay for such benefits, or even 
to provide for them in the terms of the personal services 
contract. 

The definition of "public employee" providGr.:L 'J] R.C. 124.0l{F) 
for civil service purposes does not, of course, control all 
programs related to public employn.ent. As I noted in 1975 Op. 
Att'y Gen. No. 75-075, the definition in R.C. 145.0l(A) of "public 
employee" for purposes of inclusion in the Public Emr;loyees 
Retirement System is much broader and includes persons performing 
services under the direction of an emrloyer. R.C. Chapter 145 
reflects the traditional common laH test of direct control as 
the criteria to be used in determining Hhether a Harker is an 
employee or an independent contractor. 

Similarly the direct control test has been used in one form 
or another tc determine lvho is an "employee" for purposes of 
unemployment compensation, lvorkmen's compensation, and the with
holding of taxes. 

R.C. 4141.01 (B) (1) defines "employment" as follows for 
purposes of the statutes governing unemployment compensation: 

"(B) (1) 'Employment' means: 

(a) Service performed for Hages under any 
contract of hire, written or oral, express or 
implied, including service performed in inter
state commerce and service performed by an 
officer of a corporation, Hithout regar~ to 
whether such service is executive, managerial 
or manual in nature, and Hithout regard to ' 
whether such officer is a stockholder or a 
member of the board of directors of the cor
poration; 

(b) Services performed by an individual 
for remuneration unless it is shoHn to the 
satisfaction of the administrator that such 
individual: 

(i) Has been and will continue to 
be free from control or direction over 
the performance of such service, both 
under his contract of service and in 
fact; 

(ii) That such service is outside 
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the usual course of the business for 
which service is performed; and 

(iii) That such individual is 
customarily engaged in an independently 
established trade, occupation, pro
fession, or business." 

With respect to workmen's compensation under R.C. Chapter 
4123, R.C. 4123.0l(A) defines an employee. That subsection 
reads in part: 

" (A) 'Employee ' 'workmen, ' or 'operative' 
means: 

(1) Every person in the service of the 
state, or of any county, munic1pal corporat1on, 
township, or school district therein, including 
regular members of la"l'lfully constituted police 
and fire departments of municipal corporations 
and townships, vlhether paid or volunteer, and 
wherever serving \.,rithin the state or on temporary 
assignment outside thereof, and executive officers 
of boards of education, under any appointment or 
contract of hire, express or implied, oral or 
wr1tten, 1nclud1ng any elected official of the 
state, or of any county, municipal corporation, 
or township, or members of boards of education; 

" (Emphasis added.) 

The Supreme Court, in considering whether a person was an 
"employee" for purposes of workmen's compensation, or merely 
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an independent contractor, has followed the direct control test. 
Behner et al v. Industrial Comm., 154 Ohio St. 433 (1951), 
BObfk v. Industr1al Cowm., 146 Ohio St. 187 (1946). In Councell 
v. Dou~las, 163 Ohio St. 292, 295 (1955), the Court quoting 
from M1ller v. Metropolitan Life Insurance Co. 134 Ohio St. 289, 
291 (19138) stated: 

"The relation of principal and agent or 
master and servant is distinguished from the 
relation of employer and independent contractor 
by the following test: Did the employer retain 
control or the right to control the mode and 
manner of the work contracted for? If he did, 
the relation is that of principal and agent or 
master and servant. If he did not but is 
interested merely in the ultimate result to be 
accomplished, the relation is that of employer 
and independent contractor." 

Therefore, in determining the responsibility of the State, 
as an employer for purposes of R.C. Chapter 4123 (workmen's 
compensation) or R.C. Chapter 4141 (unemployment compensation), 
it is necessary to consider whether an individual performing 
services under a personal services contract is by terms of the 
contract, and in practice, an employee or an independent con
tractor. This determination by its nature mu3t be made on a 
case by case basis using the direct control test. 

The withholding of federal income tax is provided for in 
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26 u.s.c. 3401 et seq. Section 3401, provides the following 
definitions of "'employee" and "employer": 

'n (c) Employee--For purposes of this chapter, 
the term 'employee' includes an officer, employee, 
or elected official of the United States, a State, 
Territory, or any political subdivision thereof, 
or the District of Columbia, or any agency or 
instrumentality of any one or more of the foregoing. 
The term "employee" also includes an officer of a 
corporation. 

"(d) Employer--For purposes of this chapter, 
the term 'employer' means the person for whom an 
individual performs or performed any service, of 
whatever nature, as the employee of such person, 
except that--

(1) if the person for whom the 
individual performs or performed the 
services does not have control of the 
payment of the wages for such services, 
the term 'employer' (except for purp9ses 
of subsection (a) means the person 
having control of the payment of such 
wages, and 

(2) in the case of a person paying 
wages on behalf of a non-resident alien 
individual, foreign partnership, or 
foreign corporation, not engaged in trade 
or business within the United States, the 
term 'employer' (except for purposes of 
subsection (a) means such person." 

The courts in construing the obligations imposed by this statute 
on employers have used the direct control test to decide whether 
an employer-employee relationship exists. McGuire v. United 
States, 349 Fed. 644 (1965); R. & H. Corporation v. United 
States, 255 F. Supp. 870 (D.C. Pa. 1966). In McGuire v. United 
States, supra, the Court stated at p. 646: 

"Generally, right to control and direct the 
speci fie manner in which an individual ·~orks 
tO\otard the desired end product of his work 
is the fundamental element of the employee
employer relationship; but where doubt exists 
as to the nature of the relationship, courts 
must look to the particular facts of each 
case. The total situation of the parties is 
controlling." 

Therefore, in the case of an individual workiPg under a personal 
services contract, a mere disclaimer in the contract of any 
responsibility for withholding taxes is not n~cessarily de
terminative of the question. Rather it is necessary to con
sider the circumstances of each contract, including the 
specific provisions for the payment of compensation, to de
termine whether there is an employer-employee relationship, 
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with the State as the employer, under 26 u.s.c. 340l(d), for 
purposes of withholding. 
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With rrspect to the state in:ome tax, R.C. 5747.06(A) 
imposes the .uty to withhold taxes on every "employer, including 
the state," who makes payment of any compensation to an employee 
who is a taxpayer. While R.C. Chapter 5747 does not define 
"employer" or "employee," R.C. 5747.01 provides that, absent an 
express definition, terms used in R.C. Chapter 5747 are to have 
the same meaning as \vhen used in a comparable context in the 
Internal Revenue Code and other statutes of the United States 
relating to federal income taxes. Therefore, the same test may 
be applied to the duty to withhold state income taxes as is the 
case with federal income taxes. 

R.C. Chapter 718, which relates to municipal income tax, 
contains no provisions concerning the withholding of such taxes. 
Therefore, in the absence of a statute specifically requiring 
employers to withhold a municipal income tax, it is necessary 
to look to the laws of each municipal corporation to determine 
an employer's duties. 

In specific ans\ver to your question, it is, therefore, my 
opinion and you are so advised that: 

1. Individuals rendering services pursuant to a personal 
services contract are not "employees" as that term is used in 
R.C. 124.0l(F), and are, therefore, not employees for purposes 
of sick leave, military leave, leaves of absence, and vacation, 
all of which are incidents of public employment subject to the 
civil service laws (R.C. Chapter 124). 

2. In the absence of specific provisions in the contract 
for such benefits, the State has no duty to compensate an indi
vidual rendering services under a personal services contract for 
time served on jury duty, or to pay the cost of hospitalization 
or health insurance for such individual. 

3. The State's responsibi~ity as an employer for purposes 
of workmen's compensation, unemployment compensation and the 
withholding of income taxes is based on the existence of an 
employer-employee relationship, which must be determined on a case 
to case basis using the common law direct control test. 

OPINION NO. 76-041 

Syllabus: 
A contract for the sale and removal of turbo-generators and 
related equipment from a municipal building is a contract for 
"construction" under H.C. 4115.03 and is subject to the 
prevailing wage provisions of R.C. 4115.04 et seq. 

To: Helen W, Evans, Director, Ohio Department of Industrial Relations, 
Columbus, Ohio 

By: William J. Brown, Attorney General, May 21, 1976 
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Your request for my opinion reads as follows: 

"The City of Cleveland recently 
advertised for bids for the sale and 
removal of seven turbo-generators with 
associated piping and electrical equip
ment. The contractor who submitted the 
highest bid, $105,493, was vested with 
all right and title to the fixtures. 

"The conditions of sale also 
required that the vendee remove the 
generators from city property. Do 
these circumstances warrant application 
of Ohio's Prevailing Wage Laws, Chapter 
4115 of the Ohio Revised Code, to the 
labor involved in the removal of the 
generators?" 
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R.C. 4115.~4 et seq. makes the prevailing wage provisions 
of R.C. Chapter 4115 applicable to contracts by public authorities 
for the constr~ction of public improvements. The issue raised 
then is whether the contract described in your request is a con-
l ract for the construction of a public improvement. 

R.C. 4115.03 reads in part as follows: 

"As used in sections 4115.03 to 
4115.10, inclusive, of the Revised Code: 
(A) "Public authority" means any officer, 
board, or commission of the state, or 
any political subdivision of the state, 
authorized to enter into a contract for 
the construction of a public improvement 
or to construct the same by the direct 
employment of labor, or any institution 
supported in whole or in part by public 
funds and said sections apply to expendi
tures of such institutions made in whole 
or in part from public funds. 

11 (B) "Construction" means any con
struction, reconstruction, improvement, 
enlargement, alteration, repair, painting, 
or decorating, of any public improvement 
fairly estimated to cost more than two 
thousand dollars and per:Con,1ed by other 
than full-tir.1e employees 1·:ho have completed 
their probationary periods in the classi
fied service of a public authority. 

11 (C) "Public improvement" includes all 
buildings, roads, streets, alleys, sewers, 
ditches, sewage disposal plants, water works, 
and all other st-::ucturcs or 1·10rl:s con
structed by the '"tate or any political 
.subdivision thereof." 
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The contract in question is for both the sale and the removal 
of generators and related equipment from a municipal building. 
In 1971 Op. Atty. General No. 71-054 I had occasion to consider 
whether the trimming and removal of trees along a street was 
"construction" as that term is defined in R.C. 4115.03. Vlhile 
tree trimming might be characterized as maintenance and not 
construction, I noted that the removal of trees was a major 
change or alteration and, cherefore, constituted construction 
under R.C. 4115.03. I stated further that: 

"Since the contract with which you 
are concerned involves both trimming and 
removal and since removal is an alteration 
or repair within the statutory definition 
of "construction," I must conclude that 
the minimum ~.,rage provisions of Sections 
4115.03 et seq. suora, apply. Othe~.,rise, 
it could-beCOme possible to avoid the 
requirements of those provisions by 
including maintenance work with "con
struction" work in the same contract. In 
other words, it is my opinion that where 
t~.,ro activities are required in one ~ 
tract end one such activit\' is "c:onstruction" 
as definea ins""CctT"Qil-;ju:r.o3, suora, the 
contract 1·rork is subject· to the mii1Imul:i\./aqe 
provisions. Thus, i·t.is not necessary to · 
determine \vhether or not tree trirrming is 
"construction." 

{Emphasis added) 

The contract in question is one for both the removal and sale 
of the turbo-generators. The removal of the turbo-generators and 
related equipment is one of the stated purposes of the contract 
and is a major change and alteration of the physical plant. In 
addition, you have indicated that, pursuant to the contract, 
the vwrk is to be performed by other than full time employees who 
have completed their probationary periods in the classified ser
vice of the public authority, Therefore, provided the estimated 
cost of removal is more than $2000, it is "construction" as that 
term is defined by R.C. 4115.03, and the work is subject to 
the prevai~ing wage provisions set out in R.C. 4115.04 et seq. 

In specific ans1.,rer to your question it fs my opinion and 
you are advised that a contract for the sale and removal of 
turbo-generators and related equipment from a ~unicipal building 
is a contract for "construction" under R.C. 4115.03 and is 
subject to the prevailing wage provisions of R.C. 4115.04 et seq. 
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OPINION NO. 76-042 

Syllabus: 

A county may, pursuant to R.C. 307.15 and R.C. 307.38, 
enter a contract to enforce building regulations throughout 
the corporate limi):G of a viDage ~1hich lies only partially 
within the county. 

To: James R. Unger, Stark County Pros. Atty., Canton, Ohio 
By: William J. Brown, Attorney General, May 21, 1976 

I have before me your request for rny opinion concerning 
the authority of a board of county commissioners to enter a 
contract with a village, pursuant to which the county would 
enforce the building regulations of the village. Specifi
cally you have ask0d whether a county may enter a contract to 
enforce building regulations throughout the corporate limits 
of a village, which lies only partially within the county. 

Several sections of the Revised Code appear to provide 
such authority. I refer you first to R.C. 307.38 which au
thorizes the aFpointment of a county building inspector to 
enforce county building regulations and further provides that: 

"The board may contract vii th any muni
cipal corporation in the county for the admin
istration and enforcem0nt of said building regu
lations and any municipal corporation may con
tract with the board for the administration and 
enforcement of th~ building regulations of such 
municipal corporation." (Emphasis added.) 

While this section authorizes a board of county commissioners 
to contract only with municipal corporations "in the county" for 
the enforcement of county building regulations, it provides that 
"any municipal corporation" may contract with the board for the 
enforcement of building regulations of the municipal corporation. 

There is nothing in this section which would prevent a 
county from contracting with a village lying partially outside 
the county for the purpose of enforcing the village building 
regulations throughout the territory of the village. In this 
regard it should be noted that under R.C. 307.38 the adjoining 
county would have no jurisdiction to enforce the village's 
building regulations in incorporated areas lying within that 
county, absent an agreement with the village. It appe~rs then 
that when a municipal corporation lies partially within one 
county anc partially within an adjoining county, it may, pur
suant to R.C. 307.38, contract Hith the board of county commis
sioners of either county for the enforcement of building regu
lations throughout the municipal corporation. 

Additional authority for such a contract may be found in 
R.C. 307.15. That section provides general authority for a 
county to enter certain contracts with other political sub
divisions and taxing districts. It reads in part: 
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"The board of county commissioners may 
enter into an agreement with the legislative 
authority of anv municipal corporation, town
ship, port authority, water or sewer district, 
school district, library district, health dis
trict, park district, soil and water conserva
tion district, water conservancy district, or 
other taxing district, or with the board of any 
other county, and such legislative authorities 
may ent~r into agreements with the board, whereby 
such board undertakes, and is authorized by the 
contracting subdivision, to exercise an~ power, 
Eerform any function, or render any service, in 
behalf of the contractiug subdivision or its 
legislative authority, \·lhich such subdivision or 
legislative authority may exercise, perform, or 
render. 

"Upon the execution of such agreement and 
within the limitations prescribed by it, the 
board may exercise the same powers as the 
contracting subdivision possesses with respect 
to the performance of any function or the 
rendering of any service, which, by such agree
ment, it undertakes to perform or render, ~nd 
all powers necessary or incidental thereto, as 
amply as such powers are possessed and exercised 
by the contracting subdivision ...•. " 

(Emphasis added.) 

It is significant that R.C. 307.15, in authorizing a board 
of county commissioners to contract \·lith the legislative au
thority of "any" municipal corporation, as well as the board 
of any other county, would on its fb~e allow the board, pur
suant to contract, to provide services outside the boundaries 
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of the county. It follo'·'S tl;2t a board of county commissioners 
and the legislative authority of a muni~ipal corporation lying 
partially in that county and partially in another may, pursuant 
to R.C. 307.15, enter a contract by which the county would under
take to enforce the building regulations of the municipal cor
poration tLroughout its entire terri tory. I must, therefore, 
concluee that the contract which you describe, is authorized by 
both R.C. 307.38 and R.C. 307.15. 

In specific answer to your question it is my opinion and 
you are so advised that a county may, pursuant to R.C. 307.15 
and R.C. 307.38, enter a contract to enforce building regu
lations throughout the corporate limits of a village which lies 
only parti.ally within the county. 
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OPINION NO. 76-043 

Syllabus: 

1. Where an unmaintained, unimproved township road 
has been used solely ty abutting land owners, their 
guests, their service suppliers, etc., for a period in 
excess of twenty-one years, such road has been "not in 
use", as this term is employed in R.C. 5553.042. 

OAG 76-043 

2. Under the terms of R.C. 5553.042, in the absence 
of formal vacation a township loses all interest in and 
right to township r0ads, streets, highways and alleys 
abandoned and not in use for a period in excess of twenty
one years. Where township rights to and in such roads have 
been lost through non-user and abandonment, township trus
tees have no duty and no authority to improve or maintain 
such roads. 

To: Gary F. McKinley, Union County Pros. Atty., Marysville, Ohio 
By: William J. Brown, Attorney General, June 9, 1976 

I have before me your request for my opinion concerning 
the abandonment of township roads. Your question concerns 
an unimprov d lane which you indicate was a part of a town
ship road system a number of years ago. It is my under
standing that a portion of this lane was formally vacated 
a nu~ber of years ago. The section of tho lane in ques
tion wa& ~"t formally vacated, but has not t~on maintained 
by the township or traveled or used by the public in general 
for the past 45 years. The 0ction of the lan~ in question 
begins at the point where formal vacation occurred and ex
tends to a cemetery. It has been used by property owners 
for ingress ~nd ogress and by area farmers driving farm 
machinery. Your questions arc whether thi;; scct:i on of the 
lane, although not formally vacated, has been abandoned Ly 
the township an::J 11hcther tho township trustees have any 
duty or authority to maintain or improve tlw section of 
land in question. 

R.C. 5553.042 defines abandonment of township roads 
in the following terms: 

"11 tmvnship shall lose .:1ll rights in .:1nd 
to any public ro<ld, hiqhw.:1y, slroct, or illloy 
1~hich has been abandont~d and not used for a 
period of tvn,nty-onc year:>, forme1l proceedings 
for V<tCiltion us proviliL'<l in sccUon 5553.0tl of 
tlw Ecviscd Code not h<tvinq bcc·n taLc·n. 

'l'hcr(' arc csnentiL1lly thn•t' llK'l.hnd~; L>y wllich t-he publ.ic 
may divcr;t iU.;clf of publ.i c :;tn·cl:_;, rn::t\:; iilld \·.'<1','!-; \~IW!l Liley 
are no longer of usc to the oublic: first, through statutory 
procedures for vacation; second, through non-user and abandon
ment; third, through adverse possession. For discussion of 
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these concepts, see Fondriest v. Dennison, 8 Ohio Mise 75 
(Ct. of Common Pleas, Tuscarawas County, 1966). 

In considering whether non-user of a public road was 
sufficient to constitute abandonment, the Supreme Court of 
Ohio, in Nail & Iron Co. v. Furnace Co., 46 Ohio St. 544 
(1899), held that where non-user by the public of a street 
within a city is relied upon as proving abandonment, such 
non-user must be shown to have continued for a period of 
21 years. This conclusion rested on analogy to principles 
which control adverse possession and easements arising by 
prescription. The requirement that non-user be for a period 
of 21 years was codified into the language quoted above from 
R.C. 5553.042 in 1961. 

One of my predecessors had occasion to consider the 
matter of when a public road, high1vay or street is "not in 
use", as this term is used in R.C. 5553.042, in 1964 Op. 
Att'y Gen. No. 1517. His conclusion in that opinion was 
that the term "not in use" means not in use by the public at 
large and that the usc of a street by the abutting owners, 
their guests, milk trucks, etc., is not, alone, use by the 
public at large. r approve and follow this reasoning, par
ticularly since, under the provisions of R.C. 5553.04, the 
location, establishment, alteration or vacation of a public 
road is to be for the public welfare or convenience. Under 
these provisions, a county or a township may not properly 
undertake the responsibility of expense of maintaining a road 
which is not used for the public welfare and convenience. 
R.C. 5553.02 further specifies requirements for the location 
of public roads in terms of public destinations and private 
residences or businesses served. 

The language of R.C. 5553.042 is not permissive; it 
specifies that a township shall lose all interest in and 
right to public roads, highways, streets, or. alleys which 
have been abandoned and not used for a period of ti·;E,nty-one 
years where formal vacation proceedings have not occurred. 
It follows that the township trustees have no duty and, 
indeed, no authority to maintain il township road which has 
been subject to non-use and abandonment for a period in 
excess of twenty-one years. 

It is, therefore, my opinion, and you are so advised 
that: 

1. Where an unmaintained, unimproved township road 
has been used solely by abutting land ovmers, their guests, 
their service suppli.ers, etc., for a period in excess of 
twenty-one years, such road has been "not in use", as this 
term is employed in R.C. 5553.042. 

2. Under the terms of R.C. 5553.042, in the absence 
of formal vacation a township loses all interest in and 
right to township road, streets, highways and alleys aban
doned and not in use for a period in excess of twenty-one 
years. Where township rights to and in such roads have been 
lost through non-user and abandonment, township ~rustecs 
have no duty and no authority to improve or maintain such 
roads· .. 
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OPINION NO. 76-044 

Syllabus: 

1. R.C. 124,391 contains no requirement that eligibility 
for pa~nent of unused sick leave is conditioned upon notice of 
intent to retire given to the employing school board by a school 
teacher or other school employee. R.C. 12~.391 thrusts responsi
bility upon the school board to detoJ:mino payment eligibility and 
to notify the individual teacher or employee if he is eligible for 
payment or transfer of unused sick leave. 

2. Eligibility of a school teacher or other school employee 
for payment of unused sicl~ leave, pursuant to R.C. 124.391, is to 
be determined by the board of education of th8 employing school 
district under its unused sicl• leave policy, not by applying tho 
standards for service retirement under the state's retirement 
systems. 

To: Thomas E. Ferguson, Auditor of State, Columbus, Ohio 
By: William J. Brown, Attorney General, June 11, 1976 

You have requested my opinion on the following questions: 

"1. Under Section 124.391 of the Revised 
Code, must a school tcnchcr or employee, in order 
to become eligible to redeem accrued sick leave 
for cash puyr.~ent. upon retirement, formally indicate 
an intention to retire prior to the expiration of 
his last contrac~? 

"2. l'lhere a teacher or employee in a school 
district has been notified that he would not be 
reemployed during the following school year, and 
has not indicated prior to the expiration of his 
contract whether he would seek to transfer to an
other school district or instead to apply for a 
retirement from ~is current position, and said 
employee does not in fact apply for retirement 
benefits until approximately thirty (30) days after 
termination of his contract, is the emplovec barred 
from socking to redeem his accrued sick l~ave ut re
tirement under Section 124.391 of the Revised Code? 

"3. If the employee described in situation 
Number 2, above, permits his contract to c:-:pire, 
and accepts employment on a part-time basis during 
the brief period of time between the expirution of 
his contract and his formal retirement, is the 
employee then barred from scoJ:ing to redeem his 
accrued sick leave under Section 124.391 of the 
Revised Code? 

"4. If the employee in situ2tion Number 2, 
above, accepts pay from a neighboring school dis
trict for teaching as a substit~te during the thirty 
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(30) days between the expiration of his contract and 
his application for retirement, has the employee 
forfeited his right to redeem accrued sick leave 
with the school district which had terminated him?" 

The entitlement, crediting and use of sick leave for all 
employees of boards of education is provided for in either 
R.C. 124.38 or R.C. 3319 .. 141. Your questions, however, 
focus on sick leave credit once earned, and raise a number 
of issues about the operation of R.C. 124.391 ("Conversion 
of sick leave credit") as it relates to teachers and school 
employees. That Section provides: 

"All emplC?..V~_s covered bv Section 124.38_of the 
Revised Code but not eligii)lc.: for benefits under 
Section 1~~~9 of the Revised Code, and those covered 
by Section ]3J.9.ltll o_f __ t:.!: .. ~-~-yis_c:ci CoC!_9, slwll a·t-~ 
time of their ~0~ir~~ont rccsivc oav for all or part 
of their miu~:lcF:.c:,t,\·c-Eo .. -tl~c"8·;:;:tcnt conuistc~nt 
\•lith the nolicv Of the:; <.1DDOilld.ncr iHlthod.t~~- i.n ef-=
fecL 'l'Ee appointbg aui:i1ori 1.:y -r;hafl pr-omulgate 
the adoption OJ~ any modifici'.·i:ion of any such policy 
by written notice to each employee. The promulga
tion of a written notice that the appointing autho
rity has determined that employees 1·1ill receive 
any part of their unused sick leave constitutes a 
policy for purposes of this Section. An appointing 
authority may include in its policy a requirement 
that an employee have a minir.mm nut:'ber of years 
service \·lith the unit in order to be eligible for a 
payment for unused sick leave. If no such policy 
is in effect at such time, each employee with ten 
or more years of service with the state or any of 
its political subdivisions shall receive payment 
based on the employee's rate of pay at retirement 
for one-fourth of the employee's accrued but unused 
sick leave at retirement up to a maximum accrual 
of one hundred twenty days. If an emplovoc eli
gible fo~....;2~~cnt ,nurs_u:mt to. this Sc-'2!_ion docs 
not nppJ,y to the authod.1:v 1:1i 1:hin one hunc:red 
tv1ent.y days nftcr rcccd.nt-c;r \·:d.'L:t.~nnot:Iecof eli
gibility for pc:yro1cnt or transier oi uccumu-late·d-
sick leave from the appointing authority, the pay
ment shall be made to the employee . 
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. With respect to your first question, R .. C. 124.391 contains 
no direct requirement that a school teacher or employee formally 
indicate an intention to retire prior to the expiration of his 
lase contr~ct. It docs appear, however, that the appointing 
authority could pursuant to that Section, promulgate a policy 
requiring such notice as a prerequisite to eligibility for unused 
sick leave payments. 

The first issue raised by your second, third, and fourth 
questions :i.s: what is the meaning of the word "ret:ircment" as it 
is used in R.C. 12·1.391, yet tlwt term as used in n.c. 124.391 is 
undefined. Accordingly, it becomes necessary to determine the 
meaning of "retir-ement" from its contextual and common usage. 
R.C. 1.42. 

At the outset it must be noted that "service retirement" is 
a term define~ in rclatio~ to the St~tc Teachers Rctir~rnent System 
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(STRS; ~ R.C. 3307.38) and the Public School Employees Retirement 
System (PSERS; see R.C. 3309.34). Without any legislative indication 
that these spec1al definitions apply to "retirement" as used in 
R.C. 1211.391, "service retirement" is, then, a technical term 1·1hich 
is not reasonably applied to R.C. 124.391. 

As a practical matter, use of the technical "service retirement" 
definitions would yield unreasonable results and they are, therefore, 
unacceptable. See R.C. 1.47. For example, a 52 year old teacher 
with 25 years of service credit would not yet be eligible for 
STRS benefits if he left his employment with the school district. 
(The STRS eligibility requirement is age 55 with 25 years service.) 
If the teacher accepted a position as teacher with another 
school district, he could not under 1211.391 transfer his accumulated 
sick leave for three years, even though that section, as well as 
R.C. 3319.11\1, clearly speaks of transfers of accumulated sick leave 
from one appointing authority to another. It is apparent then 
that the General I1ssembly in using the term "retirement" in R.C. 
124.391 did not intend to condition the payment or transfer of 
accumulated sick leave on the "service retirement" of the employee 
under one of the applicable retirement systems. 

It has been suggested that "retirement" under R.C. 12~.391 
might be construed to mean "ret:i.rement-in-fnct;" that is, leaving 
one's usual occupation or profession. 'rhis d0finition, however, 
is absent guidelines for the uniform applic~tion and is absent clear 
indication of \'That person or entity is to decic1e the question which 
the legislature most logically must have intended. This suggestion 
also yields unreasonublc' results. For example, if n teacher retires 
from public teaching at age 55 after 25 years of service and is then 
employed as a teacher i~ a private school system, he would not have 
"retired-in-fact" undcl. R.C-. -12,1. 391 (even though he could qualify 
under the s•rn:; term of "t:ervice retirement") and he \Wuld then hi1ve 
precluded any payment for unused sicl: leave--payment which othcrwi!;e 
seem to hi1ve been established as a matter of right under R.C. 124.391. 

Having analyzed R.C. 124.391 and having discussed the matter 
with your office, I conclude that retirement as used in R.C. 
124.391 means qualifying for pavment of unused sick leave under 
the policy of the employing board of education which is in 
effect at the time a teacher or other school employee leaves 
active service. As explained below this construction hi1s its 
basis in the language of n.c. 124.391 and it allows for rensonable 
results consistent with _the policy of the employing school 
district, which has primary responsibility for the payment. 

Note that the middle four sentences of R.C. 124.391 provide 
for a policy on payment of unused sick leave in each employing 
school district. The policy is to be established by the board 
of education for the district and is to be provided, in writing, 
to the employees. The section, further, establishes a policy 
to be followed where the local board has not promulgated its own. 

Note also that in addition to "retircnent" the "sample" 
policy set out in the statute consists of two other elern~nts: 
(a) minimun time for eligibility and (b) maximum amount to be 
paid. Inasmuch as the lcgislnt~re did specifically address a 
min~rnum ~ime and a maximu:~1 amot,_nt in c::csigning that "sample" 
pol1cy, 1t seems an;:-~rent thc.t the rr:li::<::i.-y e1;1phasis is upon 
control of the mwunt to 0e paid not upon l·.'hcther p~yncn;..: is to 
be rnudo. That is, if the lcgi.:-:l<:tunc ho.d r;.eant for "rct-.i.rcment" 
under R.C. 124.3Sl to be the critical ele~cnt to be addressed 
then one must concl~1de U1a·;: ;;.c. 121,.391 innr'lvr·r<:c!"U" f.::ils 
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to define retirement. In light or the requirement that (a) a 
statute be construed to allow for the object sought to be 
attained (R.C. 1.49) and (b) that the apparent design of 
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R.C. 124.391 is to provide for paynent as a matter of right, 
administered by emplo~·ers and (c) that the legislatively estab
lished policy details minimum ti.rce and maximum amount; inadvertent 
failure to otherwise define retirement as the key to payment 
is not likely. See R.C. 1.47. 

The conclusion that retirement is to be measured by 
established board policy is bolstered by the fact that the 
last sentence of R.C. 124.391 thrusts responsibility on the 
local board of education to initially determine if a person 
is eligible for paym~nt of unused sick leave. It is only a 
pra~tical matter to conclude that the board of education is 
best capable of mal:ing the eligibility L1etermination pursuant 
to its O\'/n promulgated policy rather than under technical 
statutory tests for "service retirement" (R.C . .3307.38 and 
R.C. 3309.34) or the evidence-gathering, ~retirement-in-fact" 
propos~l. As an additional practical fact, I am aware that 
your office as well as others Hhich deal with payments under 
R.C. 124.391 consistently refer to such payments not as a 
"retirement" payment but i'!.S "severcnce pay." 

In this manner when a teacher or other school employee 
covered by R.C. 124.391 leaves his en~loyment with a local 
board of education, it then becomes the duty of the board or 
its designated employee to determine whether that individual 
meets the payment criterion which the local board hris promul
gated as policy. As a practical matter the existing board 
policies 1~1ay or may not define "retirement" in a deli tion to 
establishing the mini1~wn tine and maximum amount for p11yment. 
In the absence of such a definition one must conclude that such 
boards make the "retirement" deter1~1ination on a case-by-case 
basis. Even when~ a boilrcl has pro1nulgatcd no l·lri·ttcn policy 
and instead relics on that provided in R.C. 12~.391, it remains 
the board's obliqiltion to determine whether retirement has taken 
place. 1~:1ile the wisclor,~ of determining "retirement" on a case
by-case lJasis 1·1i thout c~;t;,blished definition may be argued-
especially in light of potential challenges to negative deter
minations--tJ,e fact rcr.~r:ins that the board has the responsibility 
and liability to r.IakG th:>se determinations as a rn.::t.ter of its 
O\'/n policy, and the policy may be to do it on a case-by-case 
basis. 

Applying the foregoing analysis to the specific questions 
you have posed, it is apparent that the first three questions 
must be ans\·:ercd in t!w neg<<ti ve. Pursuc:nt ~:o the last sentence 
of R.C. 124.391, the board is required to notify the indivi~unl, 
in writing, of his eligibili~y for payment or transfer of unused 
sick leave. 'J'hus it is the local school boan'l, 1·1ith t.he power 
to mo.J~c the: pay:·.~cnt., ~·.'hich J:ctc~:i.ns the rc~;ponsibil.:Lty anc1 liability 
for an er:1ployr:l~ '[; unused s:i.cl: leave - until payment. is made or 
the sic!: leave credit is tr.:msfcrrcc1. It is only where an employee 
leDves active sarv:i.co without retiring under the bonrd's policy, 
thnt the liDbi.li ·:-~, is othcn·.'j.se satisficcl. 

Your fourth qucstio~ ~ust also be answered in the negative, 
but requires further c~plun~tion of the operation of R.C. 12~.391. 
In the four'ch c1uc.•;ti.on you arc: concc'r-ncocl 1·.'ith a school toucher or 
employee l'llio has bc:cn notified by the school board t:hi'd: his contract 
will not b0 renewed, hut ~~o has nlso been employr:d by a second 
board of educDtion during a 30 dey time period bctwcc~ when he had 
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been terrninaced by the first board and when he had applied for 
retiremen'.: under S1'HS or PSEI\S. 

In this situation it is the duty of the first board to 
determine, as of the dl:lt:e of te.':minntion, 1·1hether the incJi vidual 
qualifies for payment under the board's unused .sick leave policy. 
That responsibility, as well as the duty to notify the individual 
if he is eligible, arc not affected by the L.cnviclual's subsequent 
employment by another school board. While it is true that, pur
sunnt to the lnst sentence of Ft. C. 124.391, the individual hilS 
120 days (nftcr receipt of notice of eligibility) to elect between 
trnnsfer and paymc,nt of the UI1U[>CC1 sick lCiJ.VC 1 it iS avof Unta:ry 
election to be made, and - failing nn election - the first board 
shnll mnke payment to him. 

If this individunl elects to have his unused sick leave 
transferred to the second district, then the Lonrd of the first 
school district is relieved of its responsibility. In such a 
case it then will become the duty of the board in the saconcl 
school district to mC~ke an eli9ibility determination, based on 
its unused sick leave policy, and to othen:ise comply wi tli R.C. 
124.391 1·1hen the indivicuul leaves employment with that second 
board. 

Based upon the foregoing, therefore, it is ~y opinion, 
and you are so advised, thnt: 

1. R.C. 124.391 contnins no requirement that eligibility 
for payment of unu:::;ed si . .::l: lenve be conclit.ioncd upon notice cf 
intent to retire given to the employing sd1ool hoard by a school 
teacher or other school ~rnployce. R.C. 124.391 thrusts 
responsibility upon the sc]·,ool boarc: to determine p<c<ynent 
eligibility and to notify the indivi~ual teacher or employee if 
he is eligible for payment or transfer of unused sick leave. 

2. Eligibility of a school teacher or other school employee 
for payl'lC?nt of unuseLl sicl: le2ve, pursunnt ·co R. c. 124.391, is 
to be detcn:Ji.ned bv the boiln1 of education of the enmlovincr 
school district un2:cr .i.ts unused sicJ: leo.vc policy, f10t. by" 
applying the stendards for service retircr;,e;1t under the sU<te' s 
retirement system~. 

OPINION NO" 76-045 

Syllabus: 

1~ pCl:'fJOn r.1cn·::c~1ccd to the rcfor:·-:-(~.t·~cry ·,,':)o is Gi!l.i[~cqucnt:!.y 
convictc·cl and re~;c~:1 t.c~u·.::cd to a Cc'J1 :;ccut.:L vc tern in t.l-~c pcni
i.:cntia.ry b(~.ccr:KlS clic;ibln fa'~ j)t.o.ro:u:, i.~.(-: s~L:cif:i.c.d b:,r f.L C. 
2 C)l-7 ..,,. ,_ '·J·r, "'1 ,·,·-'·'c···1 o·" tl·,, "(f("'"C'~~•--. ().r: '· 11'• ... ,:Ll1J-'l·r.tlll.l 

• J •r-:Jt (1~. \: ~~ Q., .. ,) .• -ltl....t... -'"'_, 
1 

·~ '-·:-" f._;··-" .. , -"_~<.oL.l. 
1 

~.I.. l.J. '...- J•t~ · • -L 

terms of both sent.onc(~t., ct.1.nu~n.t:;f".!GC1 a:;i px·ov:!_u ·.!d by H.. Co 
2%'1.19. 

To: George F. Denton, Director, Dept. of Rehabilitation and Corrections, 
Columbus, Ohio 

By: William J. Brown, Attorney General, June 11, 1976 
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I have before me your request for my opinion which 
reads as follows: 

"When is a person, legally sentenced to 
the Ohio State Reformatory for a first degree 
felony, or for a narcotics offense containing a 
long minimum sentence, eligible for a parole con
sideration when a new sentence is received under one 
of the following circumstances: 

"1. Before becoming eligible for parole con
sideration on his reformatory sentence, he is removed 
from the reformatory, pursuant to Section 2941.40 or 
Section 2941.401 R.C., and subsequently resentenced 
to a consecutive term to the Chillicothe Reception 
Center for an offense committEd prior to his original 
sentence, woula it make any difference if he had 
already been heard by the Parole Board as a parole 
eligible under reformatory rules, and continued for 
a period of time? 

"2. Before becoming eligible for parole con
sideration on his reformatory sentence, he escapes 
and is rcsc~tenced for a felony of lesser 
degree committed while on escape, or is 
convicted of the crime of escape, does it 
make any difference if he has already seen 
the Board as a reformatory parole eligible 
case?" 

I note at the outset that R.C. 5143.03 sets forth 
criteria which must be met if a convict is to be eligible 
for sentencing to a reformatory rather than to a penal in
stitution. R.C. 5143.03 provides, in pertinent part: 

"Male persons between the ages 
of sixteen and twenty-one years convicted 
of a felony shall be sentenced to a refor
matory instead of the penitentiary, if 
such males have not been known Previously 
to hi:lve served 2. sentence in a federal, -
state or other prison or correctional in
stitution for c6nviction of a felony. 

"Male persons between the ages 
of twenty-one and thirty years may be sen
tenced to the reformatory instead of the 
penitentiary, if such males have not been 
known previous] y to have ;;Cr'.'Lcd a sentence 
111 a fedcrul, state or other p~ison or cor
rectional institutjon and lf the court passing 
sentence deems them amei1-,tble to rr,formatory 
ii\Ctfi021 s . 

"No male person convicted of murder in 
the first degree shall be sentenced or trans
ferred to the reformatory." 

(Emphc:u;is added.) 
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As expressed in State, ex rcl McKee v. Cooper, 40 Ohio St. 
2d 65 (1974), it is the purpose of reformntorles to separate 
those prisoners from older prisoners and multiple offenders 
who could exert harmful influences on a youth committed for 
the first time. "Typically, reformatories place greater em
phasis on rehabilitation than do penitentiaries, and less em
phasis on discipline and punishment. Further, in order to give 
the Department of Rehabilitation and Correction the best chance 
of maintaining an atmosphere of rehabilitation, the department 
is given authority under R.C. 5143.09 to transfer an apparently 
incorrigible prisoner whose presence appears to be seriously 
detrimental to the well-being of the reformatory." Id. at 71. 

In the situations you present, a convict serving a refor
matory sentence and subsequently convicted and sentenced to a 
consecutive term would, under the guidelines of R.C. Chapter 
5143, properly ~~ sentenced to a penal institution after the 
second conviction. R.C. 2967.21 provides that a prisoner 
sentenced or corr@itted to a penal or reformatory institution 
may be transferred to another institution but shall continue to 
be subject to the original term of sentence provisions for 
diminution of sentence and parole eligibility. In the situations 
you present, however, the individuals have been resentenced, under 
R.C. 2929.42, to a consecutive term to be served in a penal in
stitution. The transfer provisions of R.C. 2967.21 thus are not 
applicable to the situations you present, as it is a resentencing 
which has been imposed and the prisoners in question will serve 
consecutive terms in the penitentiary. An analysis of t~~ statu
tory provisions for consecutive sentences and parole eligibility 
results in the conclusion that an individual, presently seJ:ving 
a sentence in the reformatory, and subsequently resentenced to 
a consecutive term in the pentitcntiary becomes eligible for 
parole upon the expiration of the aggregate of the minimum terms 
of both sentences, diminished as provided by R.C. 2967.19. For 
further discussion of the diminution provisions of R.C. 2967.19, 
see 1975 Op. l\tt'y Gen. No. 75-097. 

It is established under Ohio law that a person convicted of 
a felony and sentenced to the Ohio State Reformatory becomes 
legally eligible for parole in accordance with the criteria es
tablished by the Ohio Adult Parole Authority. Stute, ex rel. 
McKee v. Cooper, supra; 1970 Op. l\tt'y Gen No. 556. However, it 
is the stututory provisions for diminution of sentence under R.C. 
2967.19 that arc applicable to persons confined in state penal 
institutions. 

R.C. 2967.13 provides for parole eligibility in the fol
lm,•ing terms: 

"(A) A prisoner serving a sentence of 
imprisonment for f~lony becomes eligible for 
parole at the expiration of his minimum term, 
diminished as provided in Section 2967.19 of 
the Revised Code. 

"(B) A prisoner serving a sentence of 
imprisonment for life for a capital offense 
becomes eligible for parole after serving a 
term of fifteen full ~cars. 

"(C) A prisoner serving a sentence of 
imprisonment for life for a noncapital offense, 
imposed under o.ny former law of this state, 
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or serving a minimum term or terms, whether 
consecutive or otherwise, of imprisonment longer 
than fifteen years, imposed under any former 
law of this state, becomes eligible for parole 
after serving a term of ten full years' imprison
ment." 

R.C. 2967.25 provides for parole eligibility when serving 
consecutive terms as follows: 

"A person serving several indeterminate 
sentences consecutively becomes eligible for 
parole upon the expiration of the aggregate 
of the minimum terms of his several sentences 
diminished as provided in section 2967.19 of 
the Revised Code." 

2-154 

1 find no limitations placed upon this provision with re
gard to what cons~cutive sentences it applies to, or where 
these sentences may be served. Thus, I must conclude that this 
provision of R.2. 2967.25 applies to all consecutive sentences, 
whether imposed at one time or at different times; I must also 
c~nclude that the provision applies to all consecutive sent
ences, regardlc~s of where they are to be served. 

R.C. 2967.25 provides for diminution of sentence of con
secutive terms for good behavior as provided by R.C. 2967.19. 
Thus, while th0 provisions of R.C. 2967.19 have been held not 
applicable to priso~~rs in a reformatory, in the situations you 
describe (where a reformatory prisoner is subsequently re
sentenced to a consecutiv6 term in the penitentiary) R.C. 
2967.25 operate~ to specifically apply the provisions of 
R.C. 2967.19 whe.rc consecutive sentences have been imposed. 
These provisions would apply to a reformatory prisoner sub
sequently resentenced to a consecutive term in the peni
tentiary whether or not he had already had a hearing, which 
was continued by the Parole Board, as a parole eligible prior 
to ths time of the subsequent conviction. This is because the 
applicability of R.C. 2967.25 is triggered by the imposition 
of the consecutive sentence. 

It is, therefore, my opinion and you are so advised that 
a person sentenced to t~e reformatory who is subsequently con
victed and resentenced to a consecutive term in the penitentiary 
becomes eligible fer parole, as specified by R.C. 2967.25, at 
the expiration of the aggregate of the minimum terms of both 
sentences, diminished as provided by R.C. 2967.19. 

OPINION NO. 76-046 

Syllabus: 

P\i.csu;;nt to n.c. 32S .l7, the county eng).neej~ :i.s the ap
po:i.r..t::i.n\J imi.:Jwr.i.ty fo:r t:'m;:-•loyce:> .i.n h.i.;, off:l.c0, and p;.n:~mont 
to n.c .. 12,:.391, 1.!.(:! r:lny p:!.."OI:!u.J.g-~~t.c pol:i.cil~S CJO\"e~:n.~.n~J P~·lj'f08!.1t 
for uratsed sick leav;., upon the :cct:Lrmnent of Duc..:lt Cllt.i?1uyce:;, 

To: Thomas A. Unverferth, Putnam County Pros. Atty., Ottawa, Ohio 
By: William J. Brown, Attorney General, June 11, 1976 
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I have before me your request for my opinion on the 
following question: 

"Under Revised Code Section 124.391, 
does the County Engineer have th0 right to 
determine the policy for payment of sick 
leave upon retirement of a county employee 
appointed by him when he has complied with 
that Statute and his policy disagrees with 
that set by the County Corrunissioners." 

OAG 76-046 

R.C. 124.38 specifies sick leave provisions for employees 
whose salary or wage is paid in whole or in part by tho state, 
for employees in the various offices of the county, munlci]J~l 
and civil service township service, and for employees of boards 
of education for whom sick leave is not provided ~y R.C. 3319.141. 
R.C. 124.39 provides for cash payment for sick leave credit for 
state employees paid directly by warrant of the state auditcr. 

R.C. 124.391 specifies conversion of sick leave credit for 
employees covered by R.C. 124.38, but not eligible for benefits 
under R.C. 124.39 in the following terms: 

"All employees covered by section 124.38 
of the Revised Code but not eligible for bene
fits under section 124.39 of the Revised Code', 
and those covered by section 3319.141 [3319.14.1) 
of the Hcviscd Col1e, shall at tlle time of their 
retirement receive pay for all or part of their 
unused sick leave to the extent consistent with 
the policy of the appointing authority in effect. 
The appointinq authority shalJ. proinulqate tl10 
adoption or illl'l moclif:i.c~'tion o{ anv sL1cil PaiTcy 
by written notice to eLJch Gmploycl!-.--·.i·Ti8--l)romufga.
tion of a written notice tha.t the appointing au
thority has determined that employ0es will re
ceive any pa.rt of theil- unused sick leave con
stitutes a. policy for purposes of this section. 
An appointing authority may include in its policy 
a requirement that an Gmployee have a minimum 
number of.years service with the unit in order 
to be eligiblG for a payment for unused sick 
leave. If no such policy is in effect at such 
time, each employee with ten or more years of 
service with state or a.ny of its politic~] sub
divisions shall receive payment based on the em
ployee's rate of pa.y a.t retirc·mcnt for one-fourth 
of the employee's a.ccJ:ued but unu:.wd sic); leave 
at retirement up to a ma.ximum accrual of one 
hundred twenty da.ys. If an employee 0ligib.lc 
for a pa.yment pursuant to this section docs not 
apply to the a.uthority within o~e hundred twenty 
days after receipt of written notice of eligibility 
for payment or tra.nsfer of accumulated sick lea.ve 
from the appointing authority, the raymc•nt shall 
be ma.dG to the employee." (Emplwsis -:rlded.) 

tn determining the application of H.C. 12~.391 in the 
situation you describe, tlw primwry consid0raU.on must be 
whether it is tho county cngi~car or the board of county 
conm<issioners who :i.~ the a.ppointi ng authority. 

The boa.rd of county com111issioncrs' h.1s only those po1·wrs to 
July !976 Adv. Sheri> 
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appoint onc1 hire l·.'ll:i.clJ <tJ:C' :.t;d:ut·.or.ily :~J'C'c:if.:ir·rl. Sec H.C. 
305.13, 305.J.IJ, 30~i.]5 ;md :lOS.H, <nH: 1957 OJ>. 7\tt.')r--Cc!n. 
No. 112~. H. C. 32~i.l7 prov:i.cJc:; for the colitlX!Il:.:;ttion ot county 
cmploycL•:: ar: follows: 

"'J']JC! officcn: mcntio1wd in r;c,cU on 3~~;. 27 
of the·-,:(_-.;·:; i:'(-;'(f ·6;;Tr; ~rt.'' i'__!•_Pl'J_~)_i0.~-~~~r1_ ':c!.II_I::.L c;·r __ t_l~r;_ 
ncco~~~~~:d:y dcqn1 t .i t~:-J, il!~;-~:i f;L;~n l.~, c.Lc·ri::-;, booJ:-
E'c: c,",)(j'i' <·; c)J-:-· Ci'tJi<· ;:··-c··iii:l'i( -;-.~;r:z;~: .... (o1·-tTicTi~ --r-;-:::·:)1-, :r:t: i. ve 
or ·r:t-c(: ;·~ ~--rT:::-·-t fi(·--(~c ~~1·;-)-;~-jl;; .. ~;Frm·l--· o-r·-~l-z.:-i1-oi:tiJ_~-G\~z-;(-!-;:
ancf· cif: :·i:iii, ~::-,;c;--Fi ,,_;,~·; --;ii~ia-·~:·I·I-itYi.-·T.lTu-c c i:.--tTCJ(,iJtl.;i; 
of-·i>tld·~-- <icU .. r)):;· ·i:.:JTi1 tlw county auclitm:. Such 
compc:n :;<.1 tion t:h;tl J. not e>:Cc!c•c'l, in the nggrc<Ju tc, 
for ouch office, the amount fixed by the board 
of county comrni !iS ionc:r s for such off ice. . . . " 

( Ernph.1 sis a del cd. ) 
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R.C. 325.27 lists various county officers, including the county 
engineer. 

I recently had occasion to consider wherein the authority 
lies to estoblish n standard work week for county employees. 
Sec 1975 0~. Att'y Gen. No. 75-078. I noted in that opinion 
that the county .;omm.i.;;siorwrs arc uiven <·.uthority to limit 
the ilSf(p:egnte nr:;ount which may be e:-:pcnc:c:d to co!npensnte the 
various per;;or·.ncl in the county offices. I concludc=d, ht>wcver, 
that pursuant to H.C. 325.17, the; author.lt.y to appoint, .. J.re, 
fix compensation and establish a standard work week is vested 
in the county officers enumerated in R.C. 325.27. 

Inasmuch as H.C. 325.27 docs specifically list the; county 
engineer, it is my opinion and you are so advised that, pursuant 
to H.C. 325.J.7, the county engineer is the appointing authority 
for employees in his office, and pursuant to R.C. 124.391, he 
may promulgate policies governing pa~nent for unused sick leave 
upon the retiromcnt of such cmployocs. 

OPINION NO. 76-047 

Syllabus: 

When a state affiliated university has entered teaching 
contracts with its faculty, which contracts provide for 
salary increases resulting from wage neg01:iations currently 
in progress, the university may pay such increase for all 
&urvices rendered pursuant to that contract. 

To: Thomas E. Ferguson, Auditor of State, Columbus, Ohio 
By: William J. Brown, Attorney General, June 25, 1976 

You have requested my opinion concerning the "payment of 
retroactive pay as proposed in the recent wage agreement 
signed by the University of Cincinnati Board of Directors 
after negotiations \'lith the faculty representatives (AAUP) 
acting as bargaining agents." Specifically you have posed the 
following question: 
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The faculty bargaining agents (AAUP) 
began meeting with the University ad
ministration early last year for the 
purpose of negotiatin0 wage contracts 
for the academic year 1975-76, the 
contracts to be effective Sentember 1, 
1975. All present faculty members Slgned 
such contracts during the month of 
September 1975 at their last wage scale, 
such faculty salary increases effective 
as of September J, 1975 on an agreement 
reached and approved by the Board of 
Directors on April 3, 1976. 

Using public funds, does the University 
have the authority to pay additional 
compensation to make such salary in
creases retroactive to September 1, 
1975 for services which have already 
been performed and for which compensa
tion has been paid in accordance with 
a previously existing contract? 

For the reasons discussed below, I am of the opinion 
that the payment of salary increases from September, 1975, 
is legal and proper. 

OAG 76-047 

The University of Cincinnati has executed an agree;nent 
with the Ohio Board of Regents pursuant to R.C. 3349.31, 
and it is, therefore, a municipal, state-affiliated 
university with all the powers and authority of a municipal 
university, unless otherwise provided by law. In this 
respect R.C. 3349.33 states in pertinent part: 

"The municipal university with which an 
agreement exists under sections 3349.31 
to 3349.33, inclusive, of the Revised 
Code shall be deemed to be an instru
mentality also of the state serving 
as a state-affiliated institution for 
the higher ~ducation of the people of 
the state, provided that the conduct of 
such universitv, includina its affiliated 
units, shall in all resoects continue 
to be u~aoolicable ~revisions of 
the law governina ~un~cioai universities 
and without linitation or the foregoing. 
Section 3349.30 of the Revised Code is 
applicable to sections 3349.31 to 3349.33, 
inclusive, of the Revised Code, and 
agreements made thereunder." (Emphasis added) 

R.C. 3349.03 sets forth the powers of the directors of a 
municipal university as follows: 

"The board of directors of ~ 
municipal university, college, or other 
educational institution, as to all 
matters not otherwise provided by law, 
has all the authority, power, and control 
vested in or belonging to such municipal 
corporation as to the sale, lease, 
management, and control of the estate, 
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property, and funds, given, transferred, 
covenanted, or pledged to such municipal 
corporation for the trusts and purposes 
relating thereto and the government, 
conduct, and control of such institution. 

The bc,ard may . 
(B) Appoint the president, secre

taries, professors, tutors, instructors, 
agents, and servants, necessary and 
proper for such institution and fix 
their compensation . " 

The Board of Directors of the university may, therefore, 
determine the compensation to be paid to faculty members 
pursuant to employment contracts. 

In the situation vou have outlined contracts with 
faculty members were ~ntered in September, 1975, and provided 
that compensation be paid according to previous wage rates, 
subject to any increases resulting from negotiations in 
progress at that time. Thus the contracts pursuant to which 
the university received teaching services during the 1975-
1976 year, contained the following provision: 

"This salary is subject to revision in 
accordance with any collective bargaining 
agreenent resulting from the current 
negotiations between the University of 
Cincinnati and the Cincinnati Chapter 
American Association of University 
Professors." 

You have suggested that this contract form had never 
been approved by the Board of Directors pursuant to 
R.C. 3349.03 and that the above provision is consequently 
inapplicable. However, it appears clear from the facts 
you have set out that the Board and the University did in 
fact approve the contracts and have accepted serv:ces 
rendered by the faculty in accordance with such agreements. 
Therefore, in the absence of a statutorv or constitutional 
provision to the contrary the payment of salary increases 
may be made for all services rendered subsequent to the 
time the contract was entered. 

The primary concern with the proposed payments is whether 
they are prohibited by Article II, Section 29, Constitution 
of Ohio, which reads: 

"No extra compensation shall be 
made to any officer, public agent, or 
contractor, after the service shall have 
been rendered, or the contract entered 
into; nor, shall any money be paid, on 
any claim, the subject matter of which 
shall not have been provided for by 
pre-existing law, unless such compensa
tion, or claim, be allowed by two-thirds 
of the members elected to each branch 
of the General Assembly." 

In 1976 Op. Atty. Gen. No. 76-015 I had occasion to 
consider the scooe and effect of the above section. I 

2-15H 
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noted that Article II, Section 29, supra, is broad in its 
scope. On that point I referred to-state ex rel. Field v. 
Williams, 34 Ohio St. 218 (1877) in which the Ohio supreme 
Court discussed this section and said at p. 219: 

"The first clause of the section 
quoted inhibits the allowance of extra 
compensation to any officer, public 
agent, or contractor, after the services 
shall have been rendered or the contract 
entered into. 

"This language is verv broad, and 
was intended to embrace all persons who 
may have rendered services for the public 
in any capacity whatever, in pursuance 
of law, and in v1hich the compensation 
for the services rendered is fixed by 
law, as well as persons who have Performed 
or agreed to perform services in which 
the public is interested, in Pursuance 
of contracts that may have been entered 
1nto in pursuance of law, and 1n which 
the price or consideration to be received 
by the contractor for the thing done, or 
to be done, is fixed by the terms of the 
contract. 

nin the first, compensation, in 
addition to that fixed by law at the 
time the services were rendered, and, 
in the second, the allowance of compensa
tion in addition to that stinulated in 
the contract, 1s i~hibi~ed bv the first 
clause of the section." (Em;:Ji1asis added) 

In view of the foregoing I concluded that when new increased 
salaries were negotiated, a county engineer was without 
authority to make those increases retroactive to the beginning 
of the calendar or fiscal year for services which had already 
be~n rendered and for which compensation had already been 
paid in accordance with the previously existing contract 
or wage schedule. 

It is significant that Op. No. 76-015, supra, involved 
a situation in which work \vas performed in accordance with 
the provisions of an earlier contract, at the then existing 
wage schedule. 7nlike the fact pattern you describe no new 
work contract, which provided fo;;. increases in salaries as
the result of wage negotiations then in progress, had been 
entered before the services were rendered. Therefore, since 
such payments had not been stipulated in a prior contract 
they were prohibited by Article II, Section 29, supra. 

However, in the present case, payment of the increase 
is expressly provided for in the contract. Therefore, the 
rationale used in Op. No. 76-015, supra, is not applicable, 
and the prohibit.;on in Article II, Sectic.n 29, supra, docs 
not operate to preclude such payments. -----

Finally, I would direct your attention t.o 1939 Op. 
Atty. Gen. No. 1330, p. 1966, in which my predecessor ruled 
that Article II, Section 29, ~uora, did not apply to 
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municipal corporations and other political subdivisions 
and, therefore, did not operate to prohibit the payment 
of moral obligations by such political subdivisions. This 
opinion has been cited in several unreported common pleas 
court decisions, which permitted the retroactive payment 
of salary increases for school board employees. Ashtabula 
Area Education Association v. Ashtabula Bd. of Education, 
(Ashtabula Co. Com. Pl. Ct. No. 59406, 1972); Newton Falls 

Classroom Teachers Assoc. v. Newton Falls Exempted Village 
School District, Bd. of Educ. (Trumbull Co. Com. Pl. ct., 
1972); Sprinafield Education Association v. Springfield 
City Bd. of Educ. (Clark Co. Com. Pl. Ct. No. 75 CIV 1394, 
1975). 

While it may be argued that the rationale employed 
in Op. No. 1330, supra, extends to a municipal university, 
it is not necessary to discuss either the correctness of 
that rationale or of the 1939 Opinion itself. As the court 
noted in Ashtabula Area Educati~n Assoc. v. Ashtabula Bd. 
of Education, sucra, that issue is moot since the contract 
~tself provides-for the payment of any salary increases. 
See also the Newton Falls Classroom Teachers Assoc. case 
to the same effect. 

In specific answer to your question it is, th9refore, 
my opinion and you are so advised that, when a state
affiliated universitv has entered teaching contracts with 
its faculty, which contracts provide for salary increases 
resulting from wage negotiations currently in progress, 
the university may pay such increase for all services 
rendered pursuant to that contract. 

OPINION NO" 76-048 

Syllabus: 

2-160 

In the absence of express statutory authorization, the Ohio Ari:s 
Council, created by R.C. 3379.02, may not propsrly purchase in
surance to cover d&mage, theft or other calamity which might 
:x.!fall works of art not m·mec1 by the stilte, lvhile undeJ~ the control 
of the Council as part of its touring exhibition or transportation 
cf art wori~s programs. 

To: James L. Edgy, Jr., Director, Ohio Arts Council, Columbus, Ohio 
By: William J. Brown, Attorney General, June 25, 1976 

I have before me your request for my ,opinion as to whether 
or not the Ohio Arts Council may lawfully purchase insurance to 
cover damage, theft, loss or other calamity which may befall 
works of art not owned by the State, but in the control of the 
Council as part (f its services in presenting touring art exhi
bitions and in transporting art works betvleen museums and 
galleries. 

Questions concerning the authoritv of the state and the 
instrumentalities and r:;olitical subdivisions thereof to purchase 
various forms of insur::mce have arisen frequently. Hy predecessors 
and I have addressed this issue in a number of opinions, including 
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1943 Op. Atty. Gen. No. 5949; 1952 Op. Atty. Gen. No. 1214; 1960 
67-00B; 1971 Op. Op. Atty. Gen. No. 14B9; 1967 Op. Atty. Gen. No. 

Atty. Gen. No. 71-008; 1971 Op. Atty. Gen. No. 71-028; 1971 Op. 
Atty. Gen. No. 71-034 i 1972 Op. Atty. Gen. No. 72-076 i 1972 Op. 
Atty. Gen. No. 72-090 i 1974 Op. Atty. Gen. No. 74-09B; 1976 Op. 
Atty. Gen. No. 76-00B. 

Prior to the enactment of R.C. Chapter 2743 in 1974, the power 
of an instrumentality of the state to purchase liability insurance 
to cover itself and its employees had been uniformly denied. In 
the absence of a statute expressly conferring liability, it was 
held that a purchase of this type amounted to a gift of public 
funds to an insurance company. With the enactment of Am. Sub. 
H.B. BOO in 1974, which created R.C. Chapter 2743, however, the 
General Asse!!lblv created a comprehensi•Je system of adjudicating 
claims against the state through the Court of Claims. As discussed 
in 1974 Op. Atty. Gen. No. 74-09B, this enactment altered the 
proposition that an instrumentality of the state could not purchase 
liability insurance because it could not be held liable. My 
conclusion in Ooinion No. 74-09B, supra, however, ~las that the 
intent of the General Assembly, in enacting Am. Sub. H.B. BOO, was 
to do more than merely authorize suits against the state; the 
enactment of R.C. Chapter 2743 set forth a comprehensive procedural 
scheme regulating every aspect of suits brought against the state. 
The thrust of these provisions is that the state is to be a self
insurer. I concluded in Op. No. 74-09B, supra, that in light of 
these provisions, an instrumentality of the state could not 
properly purchase liability insurance even though liability might 
now be imposed. 

I am not unmindful that, prior to the enactment of Am. Sub. 
H.B. 800, the authority of a governmental unit to purchase insurance 
has, in special circumstances, been recognized as an exception to 
the general rule that public funds may not be expended tc purchase 
liability or other insurance in the absence of specific statutory 
authorization. As recognized in 1960 Op. Atty. Gen. No. 14B9 and 
1952 Op. Atty. Gen. No. 1214, the authority to protect against the 
loss of a public building through the purchase of insuranc9 coveraae 
against fire and windstorm has been implied from express statutory
authority to construct, maintain and operate a public building. 
Further, one of my predecessors, in 1952 Op. Atty. Gen. No. 1214, 
concluded that an exception to the general rule was justified in 
a situation whern a car dealership and an automobile association 
made available to a school system- privately mvnr d automobiles for 
use in the schooJ.'s driver education program. Noting that the 
use of such vehicles <las a sufficient consideration for the expendi
ture of public funds, my predecessor concluded that a school svstem 
may properly purchase insurance to cover such vehicles when re:. 
quired to do so by private owners, even though no liability existed 
on the part of the school system. 

The factual situation presented in 1952 Op. Atty. Gen. No. 
1214, p. 187, appears similar to that presented in your letter. Hy 
conclusion, ho~1evcr, must vary due to the enactment of Am. Sub. 
Il.B. 800 and its effect upon instrumentalities of the state. 

R.C. 2743.01, as enacted by An. Sub. H.J3. BOO, defines "stat2" 
in the following terms: 

"State" means the state of Ohio, including, 
without limitation, its departments, boards, 
offices, commissions, agencies, institutions 
and other instrumentalities. It does not 
include political subdivisions. 
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Thus while the reasoning set forth in Op. No. 1214, supra, 
might well apply to a political subdivision which is excluded 
from the operation of R.C. 2743.01, et ~, it is clear that it 
has no bearing upon an instrumentality of the state, such as the 
Ohio Arts Council. As an instrumentality of the state created 
pursuant to·R.C. 3379.02, it is subject to the statutory pro
visions regulating adjudication of claims against the state. 
Since the thrust of R.C. Chapter 2743 is that the state is to 
be a self-insurer, I must conclude that no instrumentality of 
the state may properly purchase insurance of the type you describe 
in the absence of specific statutory authority to do so. 

It is, therefore, my opinion, and you are so advised that, 
in the absence of express statutory authorization, the Ohio Arts 
Council created by R.C. 3379.02 may not properly purchase in
surance to cover damage, theft or other calamity which might befall 
works of art not owned by the state, while under the control of the 
Council as part of its touring exhibition or transportation of 
art works programs. 

OPINION NOo 76-049 

Syllabus: 

(1) Records concernlng individunls applying 
for or receiving servic.;:,s fror:1 tho Rehabilitation Services 
Commission uro not public records \vit.hin the mec:mir1g of R.C. 
14 9. 4 3, because the genE:lral reloase of such records :i.s pro
hibited by R.C. 3304.21 and 45 CFR 401.47. 

(2) l'lhen infornwtion from an individual case record 
is sought~ by subpoena by c. par1:y other than the client or his 
reprcsentatJ.ve ancl the release of such information is pro
hibite,l under R.C. 3304.21 an<l 45 ern t!Ol.!J7, the Rehabilitation 
Services Cor::r:d.ssion raay properly rec.yond by '\vay of applicc1tion 
for a protec·tive order under CR 2G (C) or by motion to quash under 
CR 4!i (D), as information the r.elcc:..::;e of 1.'i'llich is prohibi1:cci 
by law is not vlithin the scope of discovery under CR 2G (D). 

(3) 45 CFR 401.47(B) (5) requires that information from 
a Rehabilit.D.tion Services Co;:;mi;;sion client's cu.se record be 
available upon his request l.:o him or his repre::;cnt.:ttivc for 
use in uny proceeding or action, 'l'he l~ehubili·tat.:Lon ServiccG 
Commission, hmvcver, r.mst rclcr,se only such infor1 .. :1tion as is 
relevant to the act:i.on or rn:occ~ed:i.n:-; und, if mecl:l cal or 
psychological in:Eon;o:tion conU:..i.nc,o. in the case record may 
be hn:r.mful to the clicu·l:, mEt: urr;.tn~fe either to rcle<:WC! the 
information to a reprcscn·t<.rl:ivc o:i: tho client or to have the 
infonnation released to tho cl:Lcrd: by a physician or licensed 
psychologi~>t. 

To: Richard P. Oestreich, Administrator, Rehabilitation Services Commission, 
Columbus, Ohio 

By: William J. Brown, Attorney General, June 30, 1976 

I have bofon~ me your request for my opinion on several 
questions concerning the confidentiality of ccse records 
maintained by the Rchabilitntion Services Commission. Speci-
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fically, your quest.:ions concern the availability of case records 
and the procedures to be followed lvhen: 

1) Case records are subpoenaed by an attorney 
representing a client of the Rehabilitation 
Services Co~nission, or 

2) Case records are subpoenaed by an attorney 
or party not representing a client of the 
Rehabilitation Services Commiss.~ on. 

Initially, it must be recognized that R.C. 149.43 provides 
that all public records shall be open at all reasonable times 
for inspection. Public records, as defined by R.C. 149.43 
include all records required to be kept hy any governmental unit, 
except records pertaining to physical or psychiatric proceedings 
and recorus the rE!lci'ISC of v1hich is prohibited bv state oJ~ 
federal"iaw:- For fur·fhci(Ciscuss.i.on of the- rcc~uireJ;wnt:S-of R. C. 
149.43, see Dayton ~ewsnaners v. Davton, 45 Ohio St. 2d 107 
( 19 76) ; Sta t8-,c:z-:-ce; L-1::;:-!o conJ ou-r;1--:1T1'ub .lis h incr Co. v. Andrews , 
ct. of Appeals, .f~ri1ri"K-lir;(:ol:intY-;-J~nuary-T5~;6, I-Jo. 75-J\iC.ffB; 
1976 Op. Atty. Gen. No. 7G-Oll. 

R.C. 3304.21 provides for the confidentiality of the 
records of individuals applying for or receiving services from 
the Rehabilitation Services Conunission in the follm·ling tern;s: 

"No person shall, except for the 
purposes of sections 3304.11 to 3304.27, 
inclusive, of the Revised Code, and in 
accordance with the rules established by 
the rehabilitation services commission, 
solicit, disclose, receive, make use of, 
authorize, knowingly permit, participate 
in, or acquiesce in the use of any list 
of names or information concerning 
persons applying for or receiving any 
services from the commission, which 
information is directly or indirectly 
derived from the records of the agency 
or is acquired in the perfon•ance of 
the person's official duties." 

'rhe availability of records concerning individuals applying 
for or receiving rch~bilitation services is, therefore, limited 
to the purposes of f<-C. 3304.11 to R.C. 3304.27. 

R.C. 3304.16 specifi8s the p01·1ers and duties of the 
Rehabilite>.tion Services Commission. R.C. 3304.16 (J\) specifics 
that the Commission shall develop all necessarv rules and 
regulatj ens and R. C, 3 ?.0 il .16 (:C) ( 5) Si~'~c:i.J:ices tiH;t the Commission 
may t:akc any other necc:3silry or a!JpropriatG action to assur-= 
compliance v.-i.th any requirements necessary to obtain federal 
funds. 

45 C.F.R. 401.47 sets fc.rth fGderal requirements of 
confidentiality for federal funding of state vocatiOJwl rehabil
itation programs i.n the following terms: 

(a) The State plan shall provide 
that the State agency will adopt and 
implement such regulations as are necessary 
to assun~ that: 
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(l) All information as to personal 
facts given_ or made> ·~vailable tc the 
State aqencv, its renrcsentativcs, or 
its empioye-;;-s, in th~ course of the 
administration of the vocational rehabil
tation prcig:cam, inciud:i.ng iists of names 
and addresses and records of agency 
evaluation, shall be held to be confidential; 

(2) •rhe use of such inforrro.tic)n and-
records shall be limited to purposes 
directly connected with the administration 
of the vocational rehabilitation program; 

(3) Information shall not he din
closed directly or indirectly, other than 
in the administration program, unless the 
informed consent of the client has been 
obtained in 11ri'l:ing; 

(4) Release of information to any 
individual, agency, or organization 
shall be conditioned upon satisfactory 
assurance by such individual, agency, or 
organization that the information will 
be used only for the purpose for which 
it is provided and that it will not be 
released to any other individual, agency, 
or organization; 

(5) UpOl] 1·1d.i:te_0__1.:.9~s!:, informat!on_ 
shall be released to the client or, as 
approe..r,JE_tc~, _ _!.~i.:§_I'_<:t_X:~-~·t: , __ _£uarci{[.;11~ o_£ 
other o1: hi:-; l'Qf)rescn1:c-n:ive fo.L purposes 
iri~_;ct:i'o:1 ·.- 1i"th--{,)w Dl;·oceeC:i.ncr or uCI:.i.on 
for benc~tl~~:f~ or cic~~:·s ... ;- incltH·n~;-g;.,_n,~;---·-· 
E_rOCC~)-(f{ri(jor~ ct l on--il q R.11-is T:-i:mv i) dJ"ITc 
~"i?E..SL:_i'-'Lov-~']JC.T; (,i) 'l')l:_.:;i: on:Cv s~:_cli in
formation as i~ rclcvo~~ to tho needs of 
the ciicmi: sh;ff}y, :crei.o£;5,::(f,~1d-n:-i-)-
i n t 1~ c l~ s e o J~:_~_(!j.c2.) _ _2.J:_~) E Y.E.t£.0.if_c3il 
inforwr:.~:ion, t:l;.c: J:not ... 1 ~~c~clsJe of vJhich PlflV 
be hnrl-(;:::urto·:::::1cC~~ti-:-~;l~:::/· f:: 11-Ch '"1l1for~2"Eion 

~;:i~~~~,~~tf~{~!~lffJ&~-
psycho.l,:.::q_~;_i;:l and 

(6) Info:r.mation will be releasC>d 
to an organization or individual engaged 
in :r.esearch only for purposes directly 
connected with the administration of the 
State vocational rehabilitation program 
and only if the organization or individual 
furnishes satisfactory assurance that 
the information 1-lill be used only for 
the purpose for which it is provided; 
that it will not be released to persons 
not connected with the studv under con
sideration; and that the fi~al product 
of the research will not reveal nny in
formation that may serve to identify any 
person about whom info:r.mat.ion hi1~-' been 
obtained through the Stat~ agency without 
written consent of such person ~nd the 
State aqency. 

(b) The State pLu' ;;J,nll ful·tiJe;:' 
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provide that all information is the prop
erty of the State agenry; 

(c) The State plan shall further 
provide that the State asency will adopt 
and maintain such procedures and stan
dards as are necessary to: 

(1) Give effect to these regula
tions; and 

(2) Assure that all vocational 
rehabilitation applicants, clients, 
providers of services, and interested 
persons will be inforned as to the con
fidentiality of vocational rehabilitation 
information and the con~itions for the 
release of such information." 

(Emphasis added.) 

OAG 76-049 

It follows therefore, that records concerning an indi
vidual's application for or receipt of rehabilitation services 
are not public records as defined by R.C. 149.43, since the 
general release of such records is prohibita~ by both R.C. 
3304.21 and 45 CPR 401.47. 

However, while 45 CPR 401.47 sets forth stringent general 
standards for confidentiality, it should be noted that subsection 
(a) (5) specifically requires that, subject to limitations set 
out therein, information shall be released to a client or hiE 
representative for use in any proceeding or action for benefits 
or damages. The Rehabilitation Services Commission is charged 
under that section with the duty of releasing information relevant 
to the client's needs to the action or proceeding. 

The Commission is further charged vlith making a determi
nation as to whether medical or psychological information con
tained in the case record may be hannful to the client. If this 
possibility of harm exists, the Con~dssion must make arrangements 
either to release the infOJ:ma.ticn to the clicmt' s represc·ntati vc 
or to have the information released to the client by a physician 
or a licensed psychologist. 

In the first situation you present, it is the client's 
attorney who has subpoenaed the client's case records. Under 
the terms of tl5 CFR 401.47, such :information must be milrlc 
available to the client or his J:cnrescntati vc. 'l'he Co1~r1ission, 
however, must observe its duty un~lcr that sect.ion i:o n~lca~'" only 
relevant information and to ar:-:-angc~ for rele0sc: oithr;1· t.o t-.hc 
client's representative or to the cli.r.nt throu<Jh a plly:cdr:i.2n or 
licensed psychologist if the mcdicnl or psychologic~] information 
involved may be harmful to the client. 

In the second situation you present, however, the case 
records have not been subpoenaed by the client or his attorney. 
When the R.ehabilitRtion Services Coruni.ssion receives a re
quest or subpoena for informction from a source other than 
the client or his representative, it may properly release case 
records only as set forth in R.C. 3304.21 and 45 CFR 401.47. 
If a subpoena by an attorney or individual other then the 
client or his representative docs not fall within the avail
ability of case records as defined by these provisions of l0w, 
the Commission 1~1ay no·t properly re-lease the information sought. 
The Ohio Civil Rules of Procedure set forth several courses of 
action open to the Co~nission in suet a situRtion. 
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CR 26 sets forth general authority for discovery, and 
CR 26(B) defines the scope of discovery. Under that provision 
discovery does not extend to "privileged" information. CR 34, 
which deals with the production of documents, provides that 
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such production shall be subject to the scope of discovery under 
CR 26(B). 

Nhile the ru::.e does not define "privileged", the courts 
have applied an exception to the right to discovery 1·1here the 
asserted privilege testifying or producing evidence rests upon 
some statutory or constitutional provision. In re Story, 155 
Ohio St. 1114, 147 (1953); J.lutual of Omaha Ins-:-c-o--:-\7:-'GarrigFm, 
31 o. l1isc. 1, 60 Ohio Op. 2'ct 29 '"(l97T). 'l'he relensc of J.nform
<rt:i.on from a client 1 s case record .i.s specifically restricted by 
R.C. 3304.21 and by 45 CFR 401.47. It is, therefore, my opinion 
that such records are not \'lithin the scope of discovery under . 
CR 26. 

With respect to the response of the Rehabilitation Services 
Commission to a subpoena for confidential case records, CR 26(C) 
and CR 45(B) are relevant. Under CR 26(C) the court may, upon 
motion by the per!>on from v1hom discovery is sought, issue a 
protective order that the discovery not be had, or that it be 
limited in accordance with provisions of the court order. CR 
45(B) authorizes the issuance of a subpoena commanding the 
production of documents, but provides that the court may upon 
a timely filed motion quash or modify the subpoena. 

It is, then, my opinion and you are so advised that: 

(1) Records concerning individuals applying 
for or receiving services from the Rehab
ilitation Services Commission are not 
public records within the n~ening of 
R.C. ln9.43, because the general release 
of such records is prohibited by R.C. 
3304.21 and ~5 CPR 401.~7. 

(2) When information from an individual case 
record is sought by subpoena by a party 
other than the client or his representative 
and the release of such information is 
prohibited under R.C. 3304.21 and 45 CFR 
~01.47, the Rehabilitation Services Com
mission may properly respond by way of 
application for a protective order under 
CR 26(C) or by motion to quash unde1 CR 
45(B), as information the release of 
which is prohibited by lavl is not within 
the scope of discovery uuder CR 26 (B). 

(3) 45 CFH. ti01.47(B) (5) requires that infor
mation from a Rehabilitation ServicQS 
COJmnission client 1 s case record be 
available upon his request to him or his 
representative for usc in any proceeding 
or Hction. The Rehabilitation Services 
Commission, hm·:ever, must rel0.i1St'! only 
such information C\S is relevant to the 
action or proceeding and, if 1~1cc1ical 
or psychological information contained 
in the case recor6 nay be harmful to the 
client, must arrage either to release 
the inf0rmn1·.i.on tc• a rerrcscntativc of 
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Syllabus: 
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the client or to have the in formation 
released to the cli8nt by a physician 
or licensed psychologist. 

OPINION NO. 76-050 

1. The board of township trustees may use general 
revenue funds to purchase additional land for an existing 
township cemetery without levying the special tax provided 
in R.C. 517.13; 

2. The board of township trustees may use revenue 
sharing funds to purchase such land without levying the 
additional tax provided for in R.C. 517.13; 

3. The board of township trustees may not purchase 
a remainder interest in such land; 

4. The board of township trustees may not purchase 
such land pursuant to a 11 land contract. 11 

To: David A. Cutright, Ross County Pros. Atty., Chillicothe, Ohio 
By: William J. Brown, Attorney General, June 30, 1976 
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I have before me your request for my opinion on several 
questions arising under the provisions of R.C. Chapter 517 
in respect to the duties and authority of a board of town
ship trustees in obtaining additional land adjacent to a 
currently existing township cemetery. Your questions 
are as follows: 

(1) May the Trustees pursuant to the provisions of 
R.C. 5705.16 use general revenue funds to 
cover the purchase of additional cemetery land 
without levying the tax referred to in R.C. 517.13? 

(2) Hay the Board of Trustees of Scioto Tovmship 
of Ross County, Ohio, use revenue sharing funds 
to purchase such additional land without having 
to levy the tax referred to in R.C. 517.13? 

(3) Would it be possible to purchase such additional 
land adjacent to the cemetery and permit the 
grantors to retain a life estate in the property? 

(4) Would it be possible for the Board of Trustees 
to enter into any type of Land Contract for the 
purchase of such additional land? 

R.C. 517.01 provides generally for the acquisition 
of land for cemetery purposes: 

The board o~ tovmshiJ? trustees may accept 
a conveyance of, or purchase, and enclose, 
improve, and prolect JoY~cls in one or more 
places wi thit] th~!:~v.•n_sh ip-as --_:}-:]: __ Q~_!TI~ 
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necessary and proper tor cemetery purposes. 
If suitable lands cannot be procured by 
contract on reasonable terms, such board 
may appropriate lands therefore, not to 
exceed ten acres, by proceedings in accordance 
with sections 163.01 to 163.22, inclusive, 
of the Revised Code. 

No lands shall be so appropriated within 
one hundred yards of a dwelling house, or 
other building. (Emphasis added.) 

R.C. 517.13, to which you refer, further provides for 
the appropriation of up to five acres of land as an addition 
to an existing cemetery. The terms of R.C. 517.13 make 
available procedures for the appropriation of such land 
when suitable lands cannot be procured by contract on 
reasonable terms. 

There are several statutory mechanisms available 
under the provisions of R.C. Chapter 517 for the purpose 
of funding the purchase of cemetery lands. R.C. 517.03 
authorizes the township trustees to levy a tax to defray 
the expenses of purchase or appropriation, and the enclosing, 
care, supervision, repair and improving of lands for 
cemetery purposes. R.C. 517.08 provides that proceeds 
from the sale of cemetery lots under R.C. 517.08 shall be 
used for improving and embellishing cemetery grounds, but 
may, with the unanimous consent of the township trustees, 
be used in the purchase or acquisition of land for cemetery 
purposes in accordance with R.C. 517.01 a>td R.C. 517.13. 
R.C. 517.13 further authorizes the board of township trustees 
to levy a special tax, in a 1 irni ted amount, for the pu~·pose 
of acquiring additional cemetery lands. 

These various statutory provisions for the funding 
of such acquisitions SE·. forth alternatives which may 
be exercised by the board of township trustees. They do 
not, however, provide the exclusive sources of funds for 
expenditures under R.C. 517.01, et seq., because expendi
tures may also be made from unencumbered general township 
funds. · 

In 1971 Op. Atty. Gen. No. 71-062, I considered whether 
moneys from a tm-mship general fund could be expended to 
acquire land to establish a cemetery. Based on R.C. 517.04, 
which requires a popular vote (unless funds are available 
under R.C. 517.08) on the question of the establishment of 
a cemetery, I concluded that general funds may not properly 
be used to establish a cemetery unless a vote has been taken. 
However, the requirement of a vote under R.C. 517.04 has 
no application to the acquisition of additional cemetery 
grounds. Norton v. Trustees, 8 CC 335 (affirmed, without 
report; Paine v. Norton, 54 Ohio St. 682, 1896). 

In 1974 Op. Atty. Gen. No. 74-083, I had occasion to 
consider the availability of general funds and federal 
revenue sharing funds for purposes of R.C. Chapter 517. 
Relying on the language in R.C. 5705.05 and 5705.06, which 
authorizes the usc of general revenue funds for any current 
expense for which a special tax could be levied, I concluded 
that to1-mship trustees had impliE:d authority to expend 
general township funds for the construction of permanent 
cemetery improvements. 
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2-169 1976 OPINIONS 

In light of the foregoing, it is my conclusion 
that township general funds may be expended for the 
purpose of acquiring additional cemetert lands. 

With respect to your question concerning the use 
of federal revenue sharing funds, I would refer you to 
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Am. Sub. H.B. No. 155, effective June 29, 1975 (the General 
Appropriations Ar•t for the 197 5-77 biennium) . Section 10 
of that act reads in pertinent part: 

"Any revenues received from the 
federal government for use by any 
political subdivision of the state 
are hereby appropriated for distribu
tion to such subdivision, and the legis
lative authority of each subdivision 
is authorized to appropriate the revenues 
so received for the purpose for which 
allotted." 

Therefore, provided revenue sharing funds are directly or 
indirectly made available for the acquisition of cemetery 
land, the township trustees are authorized to expend the 
funds for such a purpose. 

31 u.s.C.A. Section 1221, et seq., provides for the 
allocation and payment of federal revenue sharing funds. 
31 U.S.C.A. Section 1222 outlines the purposes for which 
such funds may be used: 

(a) Funds received by units of local 
government under this subchapter may be 
used only for priority expenditures. 
For purposes of this chapter, the term 
"priority expenditures" means only --

(1) Ordinary and necessary 
maintenance and operating expenses 
for 

(A) public safety (including 
law enforcement, fire protection, 
and building code enforcement) , 

(B) environmental protection 
(including sewage disposal, sanita
tion, and pollution abatement), 

(C) public transportation 
(including transit systems and streets 
and roads), 

(D) health, 
(E) recrca tion, 
(F) libraries, 
(G) social services for the poor 
or aged, and 

(H) financial administration; and 
{2) ordinary and necessary capital 

expenditures authorized by law. 

(Emphasis added.) 

The purchase of additional land for an existing township 
cemetery is a capital expenditure which is authorized by 
law. It follov1s then that a board of tmvnship trustees 
may, pursuant to R.C. 517.01, et seq., expend federal 
revenue sharing funds for the purchase of additional land 
for a township cemetery. 

July 1976 Adv. Sheets 
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However, the entire thrust of many of the provisions 
of Chapter 517 of the Revised Code is the acquisition of 
title and possession by the board of land to be used for 
township cemeterie~ R.C. 517.01 states that the board 
may "purchase, and enclose, improve, and protect" lands to 
be used for township cemeteries. R.C. 517.03 permits a 
special levy for "expenses of the purchase .... , and 
the enclosing, £are, supervision_, repair, and .:!:!nproving, of 
lands for cemetery purposes." See also R.C. 517.08. 
R.C. 517.10 vests title and possessiOn-of all public 
cemeteries located outsid~municipalities in the board 
of township trustees. R.C. 517.11 places affirmative duties 
on the board to enclose and keep in qood re9air all cemetery 
lands within its jurisdiction. The acquisitio~ of additional 
lands authorized in R.C. 517.13 itself refers back to 
R.C. 517.01, with th~ exception of the second paragraph 
of that section. 

The purchase of land subject to the retention of a 
life estate in the vendor would not permit the board to 
acquire possession for an indefinite period, and would 
not permit the fulfillment of the duties placed upon the 
board by Chapter 517 of the Revised Code. In effect, the 
board would be purchasing a remainder interest in the land, 
not land itself. 

Similarly, since the purchase of land pursuant to 
"land contract" would not vest title in tne board until 
final payment, the apparent mandate of the above-cited 
provisions of Chapter 517 of the Revised Code that title 
inhere in the board so that it may perform the duties 
prescribed therein would not be fulfilled. In effect, the 
board would be postponing absolute "purchase" until final 
payment under the contract. On this point see R.C. 517.10 
which provides that the title to such cemeteries "shall .. 
be vested in the board of township trustees." Without such 
title the board would not be able to sell burial lots as 
contemplated by R.C. 517.07. As to the nature of such 
conveyances, I refer you to 1972 Op. Atty. Gen. No. 
72-031. 

The power to purchase remainder interest in land and 
to purchase land pursuant to land contract is not expressly 
within the powers of the board. Nor does it appear that it 
may be inferred given the tenor of Chapter 517 of the Revised 
Code with regard to the acquisition of title and possession 
of cemetery lands so that the board may perform its attendant 
duties. 

It is, therefore, my ::>pinion, and you are so advised 
that: 

1. The board of township trustees may use general 
revenue funds to purchnsc ~dditJ.onal land for an existing 
township cemetery wiU•~·t levying the additional tax 
provided for in R.C. 517.13; 

2. 'l'he bourd of township trustees roay use revenue 
sharing funds to purchase such land without levying the 
additional tax provided for in R.C. 517.13; 

3. The board of township trustees may not purchase 
a remainder interest in such land; 

2-170 



2-171 1976 OPINIONS 

4. The board of township trustees may not purchase 
such land pur3uant to a "land contract." 

OPINION NO. 76-051 

Syllabus: 

1. An occupied apartment building qualifies as a 
residence under R.C. 5553.02. 
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2. Each individually occupied apartment is a private 
residence for purposes of R.C. 5553.02. 

To: Michael Nolan, Athens County Pros. Atty., Athens, Ohio 
By: William J. Brown, Att.t>rney General, July 26, 1976 

You have requesU·.l my opinion on the following questions: 

{1) Is an apartment building a private residence 
within the meaning of R.C. 5553.02? 

{2) Is each individual apartment a private 
residence? 

The Athens County Board of Commissioners are considering 
establishing a road which begins at a township road and 
terminates at a one-family house approximately 700 feet from 
the beginning of the proposed road. The first 500 feet of 
such road would service three apartment buildings, eac~ 
with several residences. 

R.C. 5553.02 deals with establishing roads and reads as 
follo\vS: 

"The board of county commissioners 
may locate, establish, alter, widen, 
straighten, vacate, or change the 
direction of roads as provided in sections 
5553.03 to 5553.16 of the Revised Code. 
This power extends to all roads within 
the county, except that as to roads on 
the state highway system the approval 
of the director of transportation shall 
be had. However, no public road shall 
be located or established, by the board 
of county commissioners, unless the 
location or establishment begins on a 
public road and terminates on a public 
road, or begins on a public road and 
services a public park, a state sup
ported educational institution, public 
aviation area, or a public recreation 
area, or begins on a public road and 
services at least three private resi
dences or businesses in the first five 
hundred feet and one private residence 
or business in each two hundred feet 
thereafter." (Emphasis added.) 
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The last sentence of the statute was added in 1963 to 
insure that a road is established only upon need. In 1965 
Op. Att'y. Gen. No. 65-5 my predecessor recognized this 
purpose, and held that a residence must meet the literal 
requirements of the statute. That opinion is applicable 
here in that "residence" should be interpreted in such 
a manner that if three individual housekeeping apartments 
are occupied, on other than a temporary basis, then the 
need factor will be met, even if only one apartment building 
is present within the first 500 feet. 

"Residence" refers to th0 use or mode of occupancy, 
and not to the type of building, and is used in contra
distinction to "business." Hunt v. Held, 90 Ohio St. 280, 
283 (1914}. No building, apartment or otherwise, can qualify 
as a residence unless it is occupied as such. However, once 
occupied it would qualif:1 • 

The premise, upon which the general assembly based the 
statute, is that three residential units will create a cer
tain need for service by roads. The need for the road is 
the same whether the residences are in one building or are 
~n three buildings. 

Therefore, it is my opinion and you ~re so advised that: 

1. An occupied apartment building qualifies as a 
residence under R.C. 5553.02. 

2. Each individually occupied apartment is a private 
residence for purposes of R.C. 5553.02. 

OPINION NO. 76-052 

Syllabus: 
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1. ~mended Substitute Senate Bill 170 as enacted by the 
lllth General Assembly became effective in its entirety, includ
ing those provisions ineffectively vetoed by the Governor, on 
November 28, 1975, ninety days after being filed with the 
Secretary of State. 

2. The provlslons of Section 4 of Amended Substitute 
Senate 3ill 170 recuire a recalculation by the Department of 
Educati8n of the school foundation formula for each school 
district. This recalculation should be for the entire period 
which will have elapsed since July 1, 1975, and the recalcula
tio~. is to take into account all provisions of the Act, including 
those i~e:fectively vetoed. 

To: Martin W. Essex, Supt. of Public Instruction, Columbus, Ohio 
By: William J. Brown, Attorney General, August 12, 1976 

I have before De your request for my opinion, which 
reacs as follows: 
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"The Su:;?reme Court of the State of Ohio 
rendered a decision on July 14, 1976, in the 
case of Akron Education Association v. Martin 
Essex involving authority to item veto certain 
portions of P~. Sub. S.B. 170. 

"Your opinion is respectfully requested 
regarding the words 'is now effective in its 
entirety' as used in the second last and fourth 
last paragraph of the decision. Specifically, 
do the provisions of Section 4 of Am. Sub. S.B. 
170 require the recalculation of the school 
foundation formula to include all provisions 
of the Act, including the items previously 
vetoed by the Governr·r, or is the decision ap
plicable only from July 14 forward?" 
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The first issue raised by your request is what is the 
effective date of the portions of Amended Substitute Senate 
Bill 170 which were vetoed by the Governor. To arrive at a 
conclusion regarding this issue, certain applicable facts 
must be considered. 

Amended Substitute Senate Bill 170 was passed by the 
General Assembly on August 1, 1975. The Bill was trans-
mitted to the Governor who, on August 29, 1975, purporting 
to act under the provisions of Article II, Section 16 of the 
Ohio Constitution, vetoed seven portions of the Bill. On th2 
same date, the Governor transmitted his objections to the Clerk 
of the Senate, signed the Bill (with the vetoed portions so 
indicated), and delivered the Bill to the Secretary of State. 
The Secretary of State received the Bill and filed it indicating 
thereon an effective date of August 29, 1975. 

On September 23, 1975 an original action in mandamus was 
instituted in the Ohio Supreme Court challenging the validity 
of the item vetoes of the seven portions of Amended Substitute 
Senate Bill 170. In a decision rendered on July 14, 1976, the 
supreme Court ruled that runended Substitute Senate Bill 170 was 
not an appropriation act and that therefore the Governor's 
exercise of the line item veto power conferred upon him by 
Article II, Section 16 of the Ohio Constitution was unauthor
ized. See, State, ex rel. Akron Education Association v. Essex, 
47 Ohiost. 2d 47 (1976). 

In attempting to ascertain the effective date of the por
tions of Amended Substitute Senate Bill 170 which were vetoed 
by the Governor, three possibilities exist: August 29, 1975, 
the effective date indicated on the Bill; November 28, 1975, 
90 cays after the date of filing of the Bill with the Secretary 
of State; and July 14, 1976, the date of the Supreme Court 
decision invalidating the line item vetoes. For the reasons 
sta te:i' below, :i_t is my opinion that all of the provisions of 
Ame~ced Substitute Senate Bill 170, including those portions 
purpo:::-tedly vetoee, were effective on November 28, 1975. 

~he language of th~ Supreme Court decision in State, ex 
rel. Akron Education Association v. Essex, supra, supports 
this conclusion. At page SO, the Court sta~s follows: 

"Accordingly, since Am. Sub. s.B. 170 is not 
an appropriation bill, the Governor's exercise of 
the item veto power conferred upon him by Section 
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16, Article II of the Ohio Constitution, under the 
facts of this case, is unauthorized by law, and is 
hereby declared to be null and void." (Emphasis
added.) 

At page 51 of its opinion, the Supreme Court states that 
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"Am. Sub. S.B. No. 170 ••• therefore is now effective in its 
entirety." (Emphasis <.1dded.) The use of th1.s language 1.nd1.ca tes 
that the Court concluded that the actions of the Governor in 
attempting to line item veto portions of Amended Substitute Senate 
Bill 170 were void ab initio and that, therefore, the Bill was 
effective in its entirety as it would have been absent the 
Governor's actions. 

This reasoning is given further support by an analysis 
of the language of Article II, Section 16 of the Ohio Consti
tution. The pertinent portions of that constitutional provision 
read as follows: 

"If a bill is not returned by the governor 
within ten days, Sundays excepted, after being 
presented to him, it becomes law in like manner 
as if he had signed it, unless the general as
sembly by adjournment prevents its return; •••• 
The governor shall file with the secretary of 
state every bill not returned by him to the house 
of origin that becomes law without his signature." 

Under the language of this provision it is apparent that 
under the facts as stated above, no action was required by the 
Governor for Amended Substitute Senate Bill 170 to have become 
effective on Nov~~~er 28, 1975. (The exception of adjournment 
by t~e General Assembly is not relevant here.) The Ohio Supreme 
Court in the ~~ro~ case, supra, concluded that the actions of 
the Governor were-void as-unallthorized by the Constitution so that 
L~e 3ill became effective in the ordinary course in conformity 
wit~ the orovisio~s of Section 16 of Article II of the Ohio 
Constitution. T!:e Bill in its entirety thus became effective 
witti~ the time S?ecified by Article II, Section lc of the Ohio 
Constitution, 90 days from the date of filing with the Secretary 
of State which was November 28, 1975. See State of Ohio v. Lathrop, 
93 Ohio St. 79 (1915); Heuck v. The State; ex rei. Mack, 127 Ohio 
St. 247 (1933). 

I am aware of no Ohio authorities which have considered 
the issue of the effective date of a measure purportedly vetoed 
when the veto is subsequently held to be invalid. However, case 
authorities from other jurisdictions would support the reasoning 
and the conclusions stated above. In Porter v. Hughes, 32 P. 
165 (Arizonia 1893) the Arizonia Supreme Court determined that 
the governor had no authority under the constitution to item 
veto a certion legislative enactment. The Court, therefore, 
held that since no constitutional authority to veto existed, 
the item vetoed became law at the same time as did the remainder 
of the bill. 

In State, ex rel. Finnegan v. Dammann, 264 N.W. 622 (Wiscon
sin, 1936) the Court cons1.dered the effect of a governor's 
partial veto, which was determined to be invalid. The Court 
resolved that issue in the following language: 

"Both sound principle and the decisions bearing 
upon the question establish whether or not an invalid 
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partial veto results in an act being in force or 
wholly inoperative, depends entirely on whether 
the act could become a law without the Governor's 
sanction and approval, or whether it required his 
approval before it could become law. In the former 
case the partial veto being ineffective as a veto 
and no approval being required, the law is in force." 
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Finally, the Supreme Court of Connecticut considered this 
issue in a case entitled Caldwell v. Meskill, 320 A. 2d 788 
{1973). That Court held that where the governor's item veto 
was determined to be unconstitutional and therefore of no effect, 
the entire enactment became law at the end of the constitutionally 
prescribed period of time, regardless of the attempted veto. 

Therefore, based on a logical reading of Article II, Section 
16 of the Ohio Constitution; the language of the decision of the 
Ohio Supreme Court in State, ex rel. Akron Education Association 
v. ~ssex, supra; and the authorities from other Jurisdictions 
d~sc~ssed; ~t ~s ~v conclusion that Amended Substitute Senate 
Bil: 170, in its entirety, became effective November 28, 1975, 
90 cays after filing with the Secretary of State. 

The second ~ssue raised by your request is whether the 
oro7~sions of Section 4 of Amended Substitute Senate Bill 170 
rect:i::e a recalc-..:.lation of the school foundation formula to 
incl·..:~e all provisons of the Act, including the portions vetoed 
by t~e Governor, o:: whether the decision is applicable only from 
July 14, 1976 forward {that being the date of the Ohio Supreme 
court's decision). 

Section 4 of Amended Substitute Senate Bill 170 reads as 
follows: 

"Within 30 days of the effective date of this 
section, the Department of Education shall determine 
for each school district, the difference between the 
amounts paid to it during the current fiscal year 
under Chapter 3317. of the Revised Code as such 
chapter was in effect on July 1, 1975 and the amounts 
that \o7ould have been paid to it by such date had sec
tions 1 and 2 of this act been in effect on July 1, 
1975. The difference shall be paid to the district 
on or before December 31, 1975 from the moneys appro
priated to make the payments required by such chapter 
to the public schools." 

Your second inquiry thus asks, in essence, hmv this section is 
to be interpreted under the facts as stated above. 

It is apparent that the Department of Education cannot 
comply with all of the literal language of Section 4, since 
the deadlines specified therein have passed. Moreover, the 
phrase "current fiscal year" requires some analysis, since 
it is now fiscal year 1977, whereas the Act became effective 
during fiscal year 1976. 

It is a general rule of statutory construction that words are 
to be given their natural and normal meaning. R.C. 1.42. However, 
due to the unusual events concerning this statute, compliance with 
the literal language of the statute is impossible. Therefore, 
one must look to the intention of the legislation, and construe 
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the statutory provisions so as to effectuate such intention, if 
possible. R.C. 1.47 and R.C. 1.49. 

The language of Section 4 indicates rathe~ clearly the 
inte~~ of the legislation. The legislature enacted Amended 
Substitute Senate 3ill 170 on August 1, 1975. Therefore, the 
legislature had to assume that the Act would become effective 
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in fiscal year 1976. This being so, the language of Section 4 
required the Department of Education to calculate the difference 
betweerr the amount paid to each school district for fiscal year 
1976, up to the date the calculation was made (under the then 
exis~!ng provisions of R.C. Chapter 3317.) and the amount the 
school district would have received by that date had Sections 
1 and 2 been in effect on July 1, 1975. That amount was to 
have been paid to each school district by December 31, 1975. 
For those payments to be received after the date of the cal
culation, each school district would receive an amount prescribed 
by Amended Substitute Senate Bill 170. The intended result would 
thus have been accomplished. Each school district would have been 
paid an amount for fiscal years 1976 and 1977 as if Amended Sub
stitute Senate Bill 170 had become effective on July 1, 1975. 

Only because of the Governor's purported vetoes of portions 
of Sections 1 and 2, which vetoes were later invalidated, has 
this result not been achieved. However, the same result will be 
achieved if Section 4 can be enforced in a manner so as to 
accomplish this clear legislative intent. This can be accom
plished by the Department of Education making the calculations 
required by Section 4, and by making the payments specified 
therein. In accordance with the statutory purpose described, the 
calculations and payments should be for the period from July 1, 
1975 to the date of the calculation. This will perform the 
legislative objective oE having each school district receive 
the amount it would have received had Sections 1 and 2 of Amended 
Substitute Senate Bill 170 become effective July 1, 1975. Of 
course, all future calculations and payments will be made in 
accordance with the provisions of Amended Substitute Senate 
Bill 170. 

It is therefore my opinion and you are so advised that: 

1. Amended Substitute Senate Bill 170 as enacted by the 
lllth General Assembly became effective in its entirety, includ
ing those provisions ineffectively vetoed by the Governor, on 
November 28, 1975, ninety days after being filed with the 
Secretary of State. 

2. The provisions of Section 4 of &~ended Substitute 
Senate Bill 170 require a recalculation by the Department of 
Education of the school foundation formula for each school 
district. This recalculation should be for the entire period 
which ;dll have elapsed since July 1, 197 5, and the recalcula
tio~ is to take into account all provisions of the Act, including 
those ineffectively vetoed. 
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OPINION NO. 76-053 

Syllabus: 

1. Moneys paid by a board of education into the salary 
escrow account under R.C. 3307.51 as amended by Am. Sub. 
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B.B. 268, effective August 20, 1976 are subject to the 
provisions of R.C. Chapter 135 in respect to active deposits. 
Any interest arising from such deposit shall, under terms 
of R.C. 135.21, be credited to the general fund of the 
board of education. 

2. Moneys deposited into the salary escrow account mandated 
by R.C. 3307.51 as amended by Am. Sub. H.B. 268 effective 
August 20, 1976, may properly be expended. only for the 
purpose therein set forth. Deposit of such moneys into any 
other account from which expenditures for other purposes 
may be made does not comply with the requirement of R.C. 
3307.51. 

To: Thom"s E. Ferguson, Auditor of State, Columbus, Ohio 
By: William J. Brown, Attorney General, August 12, 1976 

I have before me your request for my opinion in respect 
to the recent changes affecting R.C. 3307.51 concerning 
teacher contributions to the state teachers retirement 
system. As you note in your request, Amended Substitute 
House Bill 268, effective August 20, 1976, amends these 
provisions. Your questions read as follows: 

1. May those monies paid into the salary 
escrow account be invested by the 
school district in accordance with 
the provisions of the Uniform Depository 
Act, Chapter 135, Revised Code. If it 
is determined that such monies paid 
into the salary escrow account may be 
invested by the school district, must 
the interest earned from such in
vestments be credited to the general 
fund of the school district or must 
the interest remain in the salary escrow 
account for the benefit of the teachers? 

2. For the purposes of Section 3307.51, 
Revised Code, may the existing payroll 
clearance accounts as provided by 
Section 3315.08 be used as the "salary 
escrow account?" 

3. If number 2 is answe~ed in the negative, 
will those monies so deposited into a 
salary escrow account pass beyond the 
control of the school district? That is, 

(klnhL'r llJ76 .\lh. Sheeh 
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may such escrowed funds be withdrawn from 
the salary escrow account by the school 
district and encumbered for other uses if 
assurances are given that the escrow 
account would be later reimbursed? 

Based on the following analysis it is my opinion that 
moneys paid into a salary escrow account pursuant to R.C. 
3307.51 may be de]:)osited as "active" deposits under R.C. 
Chapter 135, with interest earned on such deposits credited 
to the general fund of the school district. However, moneys 
required to be paid under R.C. 3307.51 into a salary escrow 
account may not be paid into a payroll clearance account 
under R.C. 3315.08 and may not be withdrawn or encumbered 
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for uses other than contributions required under R.C. 3307.51. 

R.C. 3307.51 provides for teacher contributions to the 
state teacher retirement system. Prior to the recent en
actment of Am. Sub. H.B. 268, R.C. 3307.51 specified t.hat 
each teacher who is a member of the retirement system w~uld 
contribute eight percent of his compensation to the teachers 
saving fund and that such contribution was to be deducted 
by the employer on each payroll in an amount equal to the 
applicable percent of such contributors' earned compensation 
for such payroll period or other period as the state teachers 
retirement board may approve. 

From information you have supplied, it is my under
standing that several questions in respect to the deductions 
authorized by R.C. 3307.51 have arisen in light of the 
amendment of R.C. 3307.01 by H.B. 1034, effective September 
26, 1974, which altered the definition of "year" for the 
purposes of the state teachers retirement system. Prior to 
the enactment of H.B. 1034, "year" was defined as the year 
beginning the first day of September and ending w:i.th the 
thirty-first day of August next following. H.B. 1034 altered 
this definition to provide that "year" for this purpose would 
mean the year beginning the first day of July and ending with 
the thirtieth day of June next following. 

Since all teacher compensation is earned during the 
teaching year itself, the change of the end of the year to 
June 30 for purposes of contrj~utions to the retirement system 
raised a number of questions in respect to when deductions for 
this purpose were to be made in the usual situation where 
a teacher is not in the classroom during the months of July 
and August but receives paychecks therein. 

Am. Sub. H.B. 268, effective August 20, 1976, amends 
the provisions of R.C. 3307.51 to specify that all con
tributions to the state teachers retirement system are to 
be deducted by the end of the year, which as defined by R.C. 
3307.0l(Q), is the year ending the thirtieth day of· June. In 
pertinent part, the amendment of R.C. 3307.51 provides as 
follows: 

"Such contribution shall be deducted 
by the employer on each payroll in an amount 
equal to the applicable percent of such 
contributors' PAID compensation for such 
payroll period or other period as the state 
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teachers retirement board may approve, 
PROVIDED ALL CONTRIBUTIONS ARE DEDUCTED BY 
THE END OF THE YEAR. EACH SCHOOL DISTRICT 
SHALL ESTABLISH A SALARY ESCROW ACCOUNT AND PAY 
INTO SUCH SALARY ESCROW ACCOUNT THE DIFFERENCE, 
IF ANY, WHICH MAY EXIST BETWEEN COMPENSATION 
EARNED BY A TEACHER DURING A PAYROLL PERIOD 
AND THE COMPENSA.TION PAID TO THE TEACHER FOR 
THE PAYROLL PERrOD. TEACHERS 1 CONTRIBUTIONS 
ON COMPENSATION .~RNED IN ONE YEAR, BUT PAID 
IN A SUBSEQUENT YEAR, SHALL BE PAID TO THE 
TEACHERS SAVINGS FUND FROM THE SALARY ESCROW 
ACCOUNT ESTABLISHED PURSUANT TO THIS SECTION, 
AND SHALL NOT BE WITHHELD FROM PAYROLLS 
DURING THE YEAR IN WHICH THE COMPENSATION 
WAS EARNED BUT NOT PAID. DEDUCTIONS FROM 
PAYROLL FOR CONTRIBUTIONS UNDER THIS SECTION 
DURING ANY ONE PAYROLL PERIOD SHALL NOT 
EXCEED EIGHT PERCENT OF THE COMPENSATION 
PAID FOR SUCH PAYROLL PERIOD •••. " 

(Capitals indicate new material; 
underlining added for emphasis.) 

It is necessary to evaluat3 your questions in light 
of these additions to R.C. 3307.51. The amendment to 
this section alters the previous provisions of R.C. 3307.51, 
which did not require any specific earmarking of monies 
deducted from compensation for contribution to the teachers 
saving fund. The amendment of this section, however, re
quires the establishment of a salary escrow account. 

Under the terms of R.C. 3307.51, each school district 
shall establish such a salary escrow account and shall pay 
into it any difference which may exist between compensation 
earned and compensation paid, with all contributions to the 
teachers saving fund to be made by the end of the year, June 
30. The purpose of the escrow account appears to be that of 
guaranteeing the availability of moneys which represent con
tributions deducted from the compensation earned by members 
of the state teachers retirement system prior to the end of 
the fiscal year. 

With this purpose in mind, I turn to your specific 
questions concerning the investment and use of moneys placed 
in the salary escrow account under R.C. 3307.51. 

Under the provisions of R.C. 3313.51, the clerk of the 
board of education in every school district shall serve as 
treasurer of school funds. R.C. 3313.51 further specifies 
that all moneys received by the clerk shall be placed by 
him in a depository designated by the board of education 
in compliance with the provisions of R.C. Chapter 135, the 
Uniform Depository Act. R.C. 135.01 defines three categories 
of deposits: active, inactive and interim. The moneys 
deposited into the salary escrow account mandated by the 
amendment of R.C. 3307.51 do not meet the criteria set forth 
by R.C. Chapter 135 in respect to interim or inactive deposits. 
In the case of payments to the salary escrow account made 
near the end of the school year, the payment of funds from 
that account to the teachers saving fund will occur within 
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a few weeks of placement in the salary escrow account. It 
seems clear under the definition of R.C. 135.01 that con
tributions to the salary escrow account established by R.C. 
3307.51 must be treated as active deposits. 
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There is no authority under the provisions of R.C. Chapter 
135 for the "investment" of funds constituting an active 
deposit, insofar as "investment" implies that funds invested 
are in some. way encumbered or unavailable. As "discussed by 
one of my predecessors in 1964 Op. Atty. Gen. No. 962, active 
deposits are incompatible with any sort of time deposit 
arrangement. It is, therefore, my opinion that moneys 
placed in the salary escrow account mandated by R.C. 3307.51 
must be in compliance with the general provisions of R.C. 
Chapter 135 in respect to active deposits. 

Insofar as a board of education, acting as a governing 
board as defined by R.C. 135.01, and the clerk of such board, 
acting as the treasurer of school funds, may make such an 
active deposit the subject of an interest bearing account, 
R.C. 135.21 applies to specify the apportionment of any 
interest earned. 

R.C. 135.21 provides that interest earned on undivided 
tax funds shall be apportioned pro rata among the separate 
funds or taxing districts in the proportion to entitlement 
to distribution of the undivided tax funds. This section 
further provides for pro rata apportionment of interest earned 
where a treasurer is acting ex officio in a custodial capacity 
for funds which do not belong in the treasury of the sub
division. 

Under the terms of R.C. 135.21, however, all other 
interest earned shall be credited to the general fund of the 
subdivision or local authority to which the principle sum 
belongs. Moneys placed in a salary escrow account pursuant 
to R.C. 3307.51 are neither undivided tax funds nor 
custodial funds. Such moneys do not comprise a separate 
fund and any interest earned thereon as the result of active 
deposit in a salary escrow account must be credited to the 
general fund of the school district. 

In your second and third questions, you refer to the 
provisions of R.c. 3315.08 and inquire whether the special 
payroll account authorized thereunder may be used as the 
salary escrow required by the amendments to R.C. 3307.51 and 
whether "escrowed" funds may be encumbered for other uses. 
R.C. 3315.08 specifies that the salaries of all employees 
and officers of the board of education may be paid in such 
a manner as the board may authorize. To this end, the board 
is specifically authorized to establish a special payroll 
account in depositories upon such terms as to interest on 
daily cash balances and under such other conditions as the 
board may prescribe. When such accounts are established, 
the board may establish procedures for drawing against the 
special payroll accounts by check of the treasurer. 

The amendment of R.C. 3307.51 by Am. Sub. H.B. 268 
specifically requires the creation of a salary eserow account. 
While "escrow" in this provision is not defined, an exploration 
of traditional principles of escrow and escrow accounts as 
utilized statutorily leads to the conclusion that moneys 
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placed in the salary escrow account may be expended only 
for the purpose for which the fund was created - payment 
to the teachers savings fund. The purpose of the special 
payroll accounts authorized by R.c. 3315.08 is to facilitate 
direct payment of the salaries of all employees and officers 
of the school board. Moneys required by 3307.51 to be placed 
in a salary escrow account for the purpose of guaranteeing 
the availability of moneys representing contributions deducted 
from compensation earned by members of the state teachers 
retirement system would, if deposited in the special payroll 
accounts authorized by R.C. 3315.08, be subject to expenditure 
for a purpose other than that mandated by R.C. 3307.51. 

Historically, the concept of escrow centered upon the 
deposit with a third party stranger to a particular transaction 
of deeds and other written instruments for subsequent delivery. 
An instrument cannot be said to be delive~ed in escrow and 
does not constitute an escrow where possession of the de
pository is subject to the control of the depositor. Farley 
v. Palmer, 20 Ohio St. 223 (1870). Although the depositor's 
right of possession may return if the specified event does 
not occur, it is essential that the deposit of the instrument 
be irrevocable in the meantime. The technical concept of 
escrow did not historically apply to a deposit of money. 
However, it has been held that the legal effect of such a 
deposit will be the same. Standard Asbestos Mfg. Co. v. 
Fulton, 53 Ohio App. 279 (1935). More recently, the deposit 
of funds in an escrow account pending adjudication has been 
statutorily authorized in Ohio in the areas of landlord
tenant relationships, R.C. 1923.061, and title insurance 
agent's authority in respect to escrow funds, R.C. 3953.23. 

While neither the historical, technical definition 
of escrow nor those statutorily set forth in other contexts 
are controlling in respect to the amendment of R.C. 3307.51, 
the use of that term in mandating that salary escrow accounts 
be established necessarily implies a distinc:t limitation 
upon funds deposited therein. Moneys so deposited may not 
properly be made into an account from which other expenditures 
may be made. 

In answer to your specific questions, it is my opinion, 
and you are so advised that: 

1. Moneys paid by a board of education into the salary 
escrow account under R.c. 3307.51 as amended by Am. Sub. 
H.B. 268, effective August 20, 1976 are subject to the 
provisions of R.C. Chapter 135 in respect to active deposits. 
Any interest arising from such deposit shall, under terms of 
R.C. 135.21, be credited to the general fund of the board 
of education. 

2. Moneys deposited into the salary escrow account mandated 
by R.C. 3307.51 as amended by Am. Sub. B.B. 268 effective 
August 20, 1976,,may properly be expended only for the 
purpose therein set forth. Deposit of such moneys into any 
other account from which expenditures for other purposes 
may be made does not comply with the requirement of R.C. 
3307.51. 
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OPINION NO. 76-054 

Syllabus: 

1. There is no Fair Labor Standards Act requirement 
that an employee of the Medical College of Ohio be compen
sated at one and one-half times his regular rate of pay for 
all hours worked in excess of forty during one week. (1976 
O.A.G. 76-030 overruled in part) 

2. If such an employee does work more than forty hours 
during one week, R.C. 124.18 controls and the employee is to 
be compensated at the lesser of one and one-half times his 
regular rate of pay or at a rate equivalent to pay range 
33, step 1, as provided for in R.C. 124.18. 

3. If such an employee is merely in active pa* status 
for more than forty hours and is not working more t an forty 
hours, then R.C. 124.18 controls and the employee should be 
compensated at either one and one-half times his regular rate 
of pay or at a rate equivalent to pay range 33, step 1, which
ever is lesser. 
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To: Marion C. Anderson, M.D. Pres., Medical College of Ohio, Toledo, Ohio 
By: William J. Brown, Attorney General, August 13, 1976 

I earlier received your request for my opinion on the 
following questions: 

1. Whether an employee at the Medical 
College who works more than forty hours 
in a week must be compensated for all hours 
worked in excess of forty at the rate of 
one and one-half times his regular rate of 
pay in order to comply with the Fair Labor 
Standards Act; 

2. Whether an employee, in active pay 
status in excess of forty hours, could 
properly be compensated (pursuant to 
R.C. 124.18) at the lower of one and one
half times his base pay or the equivalent 
of pay range 33, step 1, or should the 
standards of the Fair Labor Standards 
Act apply. 

In answer to your questions I forwarded to you my opinion 
(1976 Op. Att'y. Gen. No. 76-030) wherein I concluded that: 

1. When an employee works more than forty 
hours in a week he must be compensated 
for all hours worked in excess of forty 
at one and one-half times his regular 
rate of pay in order to comply with the 
Fair Labor Standards Act. 
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2. If an employee is me!rely in active pay 
status for more than forty hours, and is 
not wcrking for more than forty hours, 
then 124.18 controls and the employee 
should be compensated at either one and 
one-half times his regular rate of pay 
or at a rate equivalent to Pay Range 33, 
Step 1, whichever is lesser. 

OAG 76-054 

The basis for my conclusion in that opinion (quoted above) was 
the rationale of the United States Supreme Court in Maryland v. Wirtz. 
392 U.S. 183 (1968). In that case the Supreme Court held that an em
ployee who works more than forty hours in a week must be compensated 
for all hours-worked in excess of the forty hours, at one and one-half 
times his regular rate of pay. That was the requirement then estab
lished for compliance with the Fair Labor Standards Act. The purpose 
of this opinion is to advise you that the United States Supreme 
Court has recently overruled its earlier decision in Maryland v. 
Wertz and, having done so, the basis for the first conclusion I 
reached in 1976 Op. Att'y Gen. No. 76-030 no longer exists. The ef
fect of that, as explained below, is to change the first syllabus of 
the earlier opinion. 

For purposes of discussion one can state that two amendments 
to the Fair Labor Standards Act (FLSA) operated to control "over
time" treatment of state governmental employees - the two amend
ments relating to different sets of employees. The Supreme Court's 
decision in Maryland v. Wirtz upheld the first amendment under 
constitutional challenge, and it was that amendment which was 
discussed in Opinion No. 76-030. 

In the more recent decision of National League of Cities v. 
Usery, 44 U.S.L.W. 4974, the Court addressed the second FLSA amend
ment and it reconsidered (and overruled) its prior decision (in 
Wirtzr-on the first FLSA amendment. The Court's decision was that 
~amendments were unconstitutional. 

By withdrawing the operational effect of the amendment, 
as it had been discussed in Opinion No. 76-030 relative to 
R.C. 124.18, the Supreme Court has left R.C. 124.18 unhampered. 
It, therefore, is now appropriate to state, and you are so 
advised that: 

1. There is no Fair Labor Standards Act requirement 
that an employee of the Medical College of Ohio be compen
sated at one and one-half times his regular rate of pay for 
all hours worked in excess of forty during one week. (1976 
O.A.G. 76-030 overruled in part) 

2. If such an employee does work more than forty hours 
during one week, R.C. 124.18 controls and the employee is to 
be compensated at the lesser of one and one-half times his regu
lar rate of pay or at a rate equivalent to pay range 33, step 1, 
as provided for in R.C. 124.18. 

3. If such an employee is merely in active pay status 
for more than forty hours and is not working more than forty 
hours, then R.C. 124.18 controls and the employee should be 
compensated at either one and one-half times his regular rate 
of pay or at a rate equivalent to pay range 33, step 1, which
ever is lesser. 
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Syllabus: 

1) 

2) 

ATTORNEY GENERAL 

OPINION NO. 76~055 

When children are placed in private foster 
facilities by the Ohio Youth Commission pursuant 
to R.C. 5139.07, they are school residents of 
the school district in which the facility is 
located, and that school district is obligated 
to provide such children with free education 
under R.C. 3313.64. 

The school district in which such a home is 
located may determine to provide such education 
at the home instead of in the regular schools 
of the district. 

To: David A. Cutright, Pros. Atty., Chillicothe, Ohio 
By: William J. Brown, Attorney General, August 13, 1976 

You have requested my opinion on the following questions: 

1. Pursuant to that provision of Section 3313.55 
of the Ohio Revised Code which provides in 
pertinent part as follows: 

". • • The Board of any school 
district in which is located • 
any public institution except 
state institutions for the care 
and treatment of delinquent, 
unstable, or socially maladjusted 
children, shall make provision for 
the education of all educable 
children therein; •.•. " 

is the Union-Scioto School District relieved 
from the responsibility of providing for the 
education of such children placed by the Ohio 
Youth Commission with the Roweton Boys Ranch? 

2. If the answer to the first question be in the 
negative, then is the Union-Scioto Local School 
District obligated to provide for the education 
of such children at the institution where they 
were placed by the Ohio Youth Commission? 

The facts presented in your letter are that a private 
facility known as Roweton Boys Ranch has a contractual 
relationship with the Ohio Youth Commission whereby, under 
separate contracts for each child, children are placed by 
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the ohio Youth Commission with the Roweton Boys Ranch for 
rehabilitation. Such children remain wards of the Ohio Youth 
Commission at all times while so placed. The Rm..reton Boys 
Ranch is located within the Union-Scioto Local School District. 
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R.C. 3313.55, to which you refer reads in pertinent part: 

"[T]he board of any school district 
in which is located a state, district, 
county, or municipal hospital for children 
with tuberculosis or epilepsy or any 
public institution, except state insti
tution~ for the care and treatment of 
delinquent, unstable, or socially mal
adjusted children, shall make provision 
for the education of all educable children 
therein; except that in the event another 
school district within the same county 
or an adjoining county is the source of 
sixty per cent or more of the children 
in said hospital or institution, the board 
cf that school district shall make 
provision for the education of all the 
children therein. " 

(Emphasis added.) 

Despite its contract relationship with a state agency 
the horne in question is, as you have noted, a private 
facility. Therefore, it is not a state or public institution 
for purposes of R.C. 3313.55. I would refer you, however, 
to R.C. 5139.07 which authorizes the placement of a child in 
a foster care facility for purposes of rehabilitation. Such 
placement appears to be the case with which you are concerned. 
That section provides: 

"As a means of correcting the 
socially harmful tendencies of a child 
committed to it, the youth commission 
may require participation by him in 
vocational, physical, educational, and 
corrective training and activities, and 
such conduct and modes of life as seem 
best adapted to rehabilitate him and 
fit him for return to full liberty 
without danger to the public welfare. 

The Youth Commission may require 
such child to return to his home or to 
be placed in a foster care placement. 
The legal residence of a child so placed 
by the youth commission is the place 
the child is residing in accordance with 
a youth commission order of placement, 
which place is deemed to be his district 
of school residence under section 3313.64 
of the Revised Code." 

R.C. 3313.64 provides that the "[d]istrict of school 
residence shall be the school district in which a school 
resident shall be entitled to attend school free." It 
follows that under R.C. 3313.64 the Union-Scioto Local School 
District is required to provide for the education of children 
placed by the Ohio Youth Commission pursuant to R.C. 5139.07 
in the Roweton Boys Ranch, and that the district is not 
relieved of this duty by R.C. 3313.55. 
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Your second question is whether the school district is 
obligated to provide for the education of the children at · 
the school or whether it may provide for the education of 
such children at the institution where they have been placed. 

It may initially be noted that a school district's duty 
to provide for the education of residents of the district 
arises under R.C. 3313.64. That section states that the 
"schools of each city, exempted village, or local school 
district shall be free to all school residents between five 
and twenty-one years of age." Children placed in a foster 
facility by the Ohio Youth Commission pursuant to R.C. 5139.07 
are school residents of the district in which the facility is 
located and are, therefore, entitled to a free education. 

However, while R.C. 3313.64 guarantees free education, 
it does not mandate the place where the education must be 
provided. On this point R.C. 3313.48 states in pertinent 
part that: 

"The board of education of each city, 
exempted village, local, and joint 
vocational school district shall provide 
for the free education of the youth 
of school age within the district under 
its jurisdiction, at such places as will 
be most convenient for the attendance of 
the largest number thereof •••• " 

This language has been construed to authorize the school 
board of a district, in which a juvenile detention home is 
located, to provide inmates of the home with education and 
school facilities at the home because of the special 
circumstances and needs of the children so committed. 1946 
Op. Atty. Gen. No. 868. 

In addition R.C. 3313.20 and R.C. 3313.47 give school 
boards broad discretion with respect to the operation of 
their schools and have been cited in support of opinions 
holding that a school board can exclude certain persons 
from regular classes. See State ex rel. Idle v. Chamberlain, 
390 Op. 2d 262 (1961), 175 N.E. (2d) 539 (Butler Co. Comm. 
Pl. Ct.); 1947 Op. Atty. Gen. No. 1967. 

This general authority of the school boards has been 
implicitly recognized by tae General Assembly itself in 
R.C. 3313.65, which sets out guidelines for the operation 
of a school at a county, semi-public or district children's 
home when it is impossible for the children of the home 
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to attend regular schools in the district. While express 
authority for the operation of such schools is not specifically 
given, it may reasonably be inferred from such guidelines, 
and from the general authority given school boards with respect 
to the operation of schools. 

In view of the foregoing I must conclude that when a 
private home such as Roweton Boys Ranch receives children 
from the Ohio Youth Commission pursuant to R.C. 5139.07, 
the school district, in which it is located, may in its dis
cretion under R.C. 3313.20, 3313.47, and 3313.48 provide 
for the education of such children at the home. 

Of course, any determination to exclude one or more 
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student residents lrom regular schools and to provide 
separate educational facilities must be for reasons which 
are neither arbitrary nor contrary to law. As such the 
establishment of separate facilities must be for a 
reasonable purpose which does not violate the student's 
constitutional protection against discriminatory practices. 
See, e.g., Bronson v. Board of Education, 525 F. 2d. 344 
(1975); Deal v. C1nc1nnat1 Board of Education, 419 F. 2d 
(1969). 

In answer to your question it is my opinion and you are 
so advised that: 

1) When children are placed in private foster 
facilities by the Ohio Youth Commission 
pursuant to R.C. 5139.07, they are school 
residents of the school district in which 
the facility is located, and that school 
district is obligated to provide such 
children with free education under R.C. 
3313.64. 

2) The school district in which such a horne is 
located may determine to provide such 
educatlon at the horne instead of in the 
regular schools of the district. 

OPINION NO. 76-056 

Syllabus: 

The Ohio Development Financing Commission may, pursuant 
to R.C. 122.39 and R.C. 122.451, insure a loan made by a proper 
community improvement corporation where the involved project 
includes both the refinancing of existing equipment obligations 
and the acquisition of real property and new equipment, and which 
will result in increased employment or will preserve employ-
ment in the State of Ohio. 

To: William A. Dutton, Director, Ohio Development Financing Commission, 
Columbus, Ohio 

By: William J. Brown, Attorney General, August 13, 1976 

I have before me your request for my opinion on the 
following question: 

"Can the Ohio Development Financing Corn
mission guarantee a loan which replaces existing 
financing?" 

In implementation of Article VIII, Section 13, of the Ohio 
Constitution, the Ohio Development Financing Commission was 
created through the enactment of R.C. 122.40, to promote the 
economy and expansion of employment. R.C. 122.41. Accom
plishment of these and other purposes may be undertaken by 
insuring loans of "community improvement corporations." R.C. 
122.41. The funds made available in this fashion are to be 
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used for various "projects" undertaken. The pertinent statutory 
provision is R.C. 122.451 which provides in part: 

"Upon application of a community 
improvement corporation • . . the Ohio 
Development Financing Commission may 

• insure • • • not more than ninety 
per cent of any mortgage on any project 
for which such community improvement 
corporation has loaned funds .••• " 

(Emphasis added.) 

As explained in your request letter and in subsequent 
telephone conversations between this office and yours I under
stand that the issue now raised is one dealing with the defi
nition of "project". The facts underlying this issue include 
an application by a qualified community improvement corporation. 
The particular enterprise involved here is a small manufacturing 
company which currently leases the physical facilities that 
house its operation. It also owns, subject to existing debt 
obligations, the manufacturing equipment used in that operation. 

The company desires to borrow money from the community 
improvement corporation and the question is whether the Ohio 
Development Financing Commission may guarantee that loan. 

The company plans to purchase the physical facilities which 
it now leases and to purchase additional manufacturing equipment. 
It proposes to finance these purchases by procuring a new loan 
from the community improvement corporation to be insured by the 
Ohio Development Financing Commission. This proposal also in
cludes a "refinancing" of its current equipment obligation. That 
is, the new loan is planned to be sufficiently large to finance 
the purchase of its building and of new equipment, and to dis
charge the currently existing obligation on the company's 
manufacturing equipment. In turn the new loan would be fully 
collaterialized by a first mortgage on the building, the new 
equipment and the existing equipment. 

You have stated that the proposal, once effective, will 
result in the hiring of additional employees by the small manu
facturing company. 

The narrow issue presented is whether this proposal is 
a "project" within the meaning of R.C. 122.451. "Project" as 
used in R.C. 122.39 to R.C. 122.62 is defined in R.C. 122.39(B) 
as follows: 

" [A] ny real or personal property 
connected with or being a part of an 
industrial, distribution, commercial, 
or research facility to be acquired, 
constructed, reconstructed, enlarged, 
improved, furnished, or equipped, or 
any combination thereof, with the aid 
of the Ohio development financing 
commission as provided in Chapter 122. 
of the Revised Code, for industrial, 
commercial, distribution, and research 
development of the state." 

(Emphasis added.) 
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From the facts you have provided no question has been 
raised concerning the fact that only real and personal property 
is involved, that the company operates an industrial, distribution, 
commercial or research facility or that the company will comply 
with the purposes outlined in R.C. 122.39(B). Accordingly, 
the remaining question is whether the proposal is an acquisition, 
cons'truction, reconstruction, enlargement, improvement, fur
nishing, equipping, or combination thereof, of the facility. 

It seems that the proposal does qualify as a "project" 
inasmuch as it involves acquisitions and a furnishing or equip
ping of the facility. The concern, however, is whether the 
refinancing of the existing equipment obligation, as a part of 
the proposal, negates its otherwise apparent qualification as 
a "project". 

In the absence of statutory language directly addressing 
this concern and in the absence of guidance from any case law, 
any vagarity in the statutory scheme must be analyzed in light 
of apparent legislative intent. R.C. 1.47 and R.C. 1.49. Here, 
in particular, it is appropriate to focus attention on the 
reasonableness of results reached and the legislative object 
sought to be obtained as outlined in R.C. 122.41. 

According to your discussions with this office I understand 
that the refinancing aspect of the company's proposal is to be 
viewed as essential in order for the company to rearrange its 
financial structure and obtain the buildings and equipment which 
it does not now own. Thus, the refinancing aspect is an integral 
part of the plan that may lead to expanded employment and indus
trial-commercial development, which R.C. Chapter 122 was de
signed to generate. 

Based upon the facts and explanations outlined above I 
must conclude that the refinancing aspect of this proposal does 
not serve to disqualify the proposal as a "project". To conclude 
otherwise would be to treat the refinancing as a negative factor 
when, in economic reality, it is probably the most positive and 
essential factor to the success of the proposal. 

Despite the conclusion I have reached on these particular 
facts as to the authority of the Commission, it yet remains for 
the Commission itself to make the discretionary determinations 
required by R.C. Chapter 122, particularly R.C. 122.45l(A) 
through (F), before granting the application. That is, what 
the Commission may do and what it does do with respect to deter
mining if the proposal is economically sound are two different 
things. It is the economic tests set out in R.C. 122.45l(A) 
through (F) which the Commission must now apply. 

It is, then, my opinion and you are so advised that the 
Ohio Development Financing Commission may, pursuant to R.C. 
122.39 and R.C. 122.451, insure a loan made by a community im
provement corporation where the involved project includes both 
the refinancing of existing equipment obligations and the 
acquisition of real property and new equipment, and which will 
result in increased employment or will preserve employment in 
the State of Ohio. 

Octo her 1976 Alh. Shr:":b 
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OPINION NO. 76-057 

Syllabus: 

A metropolitan park district, organized and existing 
under Chapter 1545 of the Ohio Revised Code, may pay for 
fire protection provided by a township within which one 
of its parks is located. 

To: Anthony G. Pizza, Lucas County Pros. Atty., Toledo, Ohio 
By: William J. Brown, Attorney General, August 13, 1976 

Your request for my opinion is as follows: 

"May a metropolitan park district, organized 
and existing under Chapter 1545 of the Ohio 
Revised Code, pay for fire protection to a 
township within which one of its parks is 
located?" 

The Metropolitan Park District of the Toledo Area, 
organized and existing under R.C. Chapter 1545, has been 
requested by the tr·astees of swanton Township to pay the 
cost of providing fire services to Oak Openings Preserve 
Metropark, which is part of the metropolitan park district. 
Oak Openings park constitutes a substantial portion of 
Swanton Township. 

R.C. 1454.11 enables a board of park commissioners 
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to acquire "lands either within or without the park district", 
and to "afforest, develop, improve, protect and promote the 
use of the same in such manner as the board deems conducive 
to the general welfare." (Emphasis added.) Inherent in 
the power to protect is the power to contract for fire 
protection. 

R.C. 505.37 states in part: 

"The boards of any two or more townships, 
or the legislative authorities of any 
two or more eolitical subdivisions, or 
an~ combinat~on thereof, rna~, through 
jo1nt action, unite in the Joint purchase, 
maintenance, use, and operation of fire
fighting equipment, or for any other 
purpose designated in sections 505.37 to 
505.44, inclusive, of the Revised Code, 
and may prorate the expense of such joint 
action on such terms as are mutually 
agreed upon.• (Emphasis added.) 

The Ohio Supreme Court in Willoughb* Hills v. Board, 
3 Ohio St. 2d 49, 51 (1965), stated thatlt becomes very 
clear that this court has found a park district to be a 
political subdivision of the state of Ohio which performs 
a function of the state that is governmental in character." 
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The board of park commissioners, therefore, is fully 
capable of agreeing with a township board regarding pro
vision of fire protection under R.C. 505.37. 

OAG 76-057 

In respect to the authority of the township trustees, 
R.C. 505.37 also states: 

•The board of township trustees may 
establish all necessary regulations to 
guard against the occurrence of fires, 
protect the property and lives of 
the citizens against damage and accidents, 
and mal . . . provide such fire apparatus 
• • • or fire-fighting purposes as seems 
advisable to the board. " (Emphasis acrcrea.) 

The language of R.C. 505.37 is enabling and permissive. 
It is not language designating a legislative intent to impose 
a duty of fire protection on the township. 

R.C. 505.37 further states: 

"The board of any township may, by 
resolution, whenever it is expedient 
and necessary to guard against the 
occurrence of fires or to protect the 
property and lives of the citizens 
against damages resulting therefrom, 
create a fire district of such portions 
of the township as it deems necessary • " 

(Emphasis added.) 

My predecessor in 1943 Op. Att'y Gen. No. 5798, (second 
Syllabus) stated: 

"In establishing such fire district or 
districts, the trustees are not required 
to cover the entire territory of the 
township which is outside the corporate 
limits of any muncipality, but may in
clude only such portion of such territory 
as they deem advisable." 

This Opinion referred to purely agricultural areas, with 
buildings so infrequent and widely scattered that fire pro
tection might not be practicable or even demanded. It would 
appear that whether there is a practical public interest mandating 
fire protection is a question of fact to be determined on a 
local level. Among the factors to be considered are the cost 
of protection and the potential for loss of lives or property, 
the ability of the township or the district to meet the financial 
burden of fire protection within R.C. 505.39 and R.C. 505.40, and 
the availability of firemen or another fire department with which 
to contract. ~ R.C. 505.44 and R.C. 505.442. 

It is plain that township trustees may exclude the 
municipal park districts from other fire districts. If there 
is no public interest in creating a fire district (analyzing 
all existing circumstances) or if it is not "expedient and 
necessary" to do so, the township trustees may exclude a metro
politan park district from fire protection. On the other hand, 

OctnhL·r !97tl Ad\. Shcrh 
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since the Revised Code recognizes the practicality of joint par
ticipation by legislative bodies in fire-fighting protection, 
(discussed ~\!);::''~) , the township and the park district may con
tract for t:•;:' .• .::ection upon their determination of need. 

In specific answer to your question, it is my opinion 
and you are so advised that: 

A metropolitan park district, organized and existing 
under Chapter 1545 of the Ohio Revised Code, may pay for 
fire protection provided by a township within which one 
of its parks is located. 

OPINION NO. 76-058 

Syllabus: 

An increase in the cost of health insurance premiums 
paid on behalf of elected and appointed officers con
stitutes an increase in salary and is, therefore, prohibited 
during the existing term of any such officer by Article II, 
Section 20 of the Ohio Constitution. 

To: Richard L. Krabach, Director, Dept. of Administrative Service$, Columbus, 
Ohio 

By: William J. Brown, Attorney General, August 20, 1976 

I have before me your request for my opinion concerning 
the increased cost of health insurance for state officers. 
You note in your request that the State Employees Compen
sation Board shall, pursuant to R.C. 124.82, contract with 
an insurance company or non-profit association for the 
issuance of various insurance policies for state employees. 
A policy with benefits identical to those in force prior 
to June 1975 has been negotiated by the Board, but at a 
higher cost. The amount paid by the state on behalf of 
each officer and employee has, therefore, increased. Your 
question reads as follows: 

"An opinion is requested whether such 
increased cost of health insurance 
paid on behalf of elected and appointed 
officials constitutes an increase in 
remuneration prohibited by Article II, 
Section 20 of the Ohio Constitution." 

Article II, Section 20 of the Ohio Cons·tituti-:>n pro
vides as follows: 

"The General Assembly, in cases not 
provided for in this constitution, shall 
fix the terms of office and the compen
sation of all officers; but no change 
therein shall affect the salary of any 
officer durin his existin term, unless 
the o ~ce be abol~shed. Emp as~s added.) 
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Two early decisions of the Ohio Supreme Court drew a dis
tinction between compensation and salary for the purposes of this 
provision and concluded that the prohibition operates only as to 
increases in salary and not as to increases in other types of 
compensation. See, Gobrecht v. Cincinnati, 51 Ohio St. 68 
(1894); Thompson-v. Ph~llips, 12 Ohio St. 617 (1861). This 
line of cases was implicitly overruled by later interpreta-
tions of the provision which read it as prohibiting any 
increases in compensation, as well. State, ex rel. Milburn v. 
Kelser, 133 Ohio St. 429 (1938). The-Supreme Court did not, 
however, expressly overrule Gobrecht and Thompson, ~ra, 
until its decision in the case of State, ex rel. Artmayer v. 
Board of Trustees, 43 Ohio St. 2d 62 (1975). In that case the 
court held that the terms "salary" and "compensation" as used 
in Sec·tion 20, Article II of the Ohio Constitution are synony
mous. It is quite clear, therefore, that the provision strictly 
prohibits any increase in compensation of any kind during the 
"existing term" of a state officer. 

You note in your request that the health insurance bene-
fits provided have remained the same, but that the cost of such 
coverage has increased. Accordingly, the amount that must be paid 
by the state on behalf of state officers has increased. Disposition 
of the question at hand, therefore, turns upon whether or not these 
payments constitute part of a public officer's compensation. 

Several cases have held that payments similar to those under 
consideration, which are made on behalf of public officers and 
employees, are part of their compensation paid. State, ex rel. 
Mikus v. Roberts, 15 Ohio St. 2d 253 (1968); State, ex rel. Boyd 
v. Tracy, 128 Ohio St. 242 (1934); State, ex rel. v. Ra~ne, 
49 Ohio St. 580 (1892). Furthermore, my predecessors have 
repeatedly and consistently recognized that insurance payments 
paid on behalf of a public employee are part of their compen
sation. See, 1927 Op. Att'y. Gen. No. 37, p. 48; 1928 Op. 
Att'y. Ge~No. 2055, p. 1099; 1931 Op. Att'y. Gen. No. 3383, 
p. 889; 1961 Op. Att'y. Gen. No. 2171, p. 218; 1969 Op. Att'y. 
Gen. No. 69-034. 

Most recently, I have concluded in 1975 Op. Att'y. Gen., 
No. 75-051 that the payment of life insurance premitms and 
in 1972 Op. Att'y. Gen. No. 72-059 that the payment by a 
municipality of health insurance premiums constitute a part 
of the compensation to the individuals benefiting from them. 
It is clear, therefore, that an increase in an employer's 
contribution towards the pa.yment of an employee's insurance 
policy would effect a corresponding increase in that employee's 
compensation. 

It is, therefore, my op~n~on, and you are so advised 
that an increase in the cost of health insurance premiums 
pa~d on behalf of elected and appointed officers constitutes 
an increase in salary and is, therefore, prohibited during 
the existing term of any such officer by Article II, Section 
20 of the Ohio Constitution. 
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OPINION NO. 76-059 

Syllabus: 

When a court imposes a sentence of actual incarceration 
under the provisions of the Drug Abuse Control Act of 1975 with
out specifying a maximum or minimum sentence in accordance with 
R.C. 2929.11, then the period of actual incarceration serves as 
the minimum term, and the maximum sentence is that which has been 
prescribed in R.C. 2929.11 for the degree of the offense for which 
the defendant stands convicted. Acc:ordingly, the Department of 
Rehabilitation and Corrections is not required automatically to 
release an offender convicted of a drug offense when the period 
of actual incarceration has been served. 

To: George F. Denton,Director,OhioDept.of Rehabilitation and Corrections, 
Columbus, Ohio 

By: William J. Brown, Attorney General, August 24, 1976 

I have before me your request for my opinion, which asks: 

nWhen a court imposes a sentence of 'actual 
incarceration' without specifying a minimum or 
maximum sentence under the new Drug Abuse Control 
Act of 1975, how is the sentence to be set forth 
in the records of the correctional institution 
to which the offender is ordered to be imprisoned?" 

Your request is prompted by questions which have been raised 
by a few members of the legal community concerning the correct 
interpretation of the requirement of "actual incarceration" con
tained in the new drug law. Arguments have been made that the 
new concept of actual incarceration supercedes the general in
determinate sentencing provisions of the criminal code of 1974, 
and constitutes a definite and ma~cimum sentence. It is argued 
that after an offender serves the period of ·'l.ctual incarcera
tion, the Department of Rehabilitation and Corrections must 
automatically release the offender. These arguments are clearly 
incorrect. 

For the reasons discussed below, the period of actual 
incarceration is the minimum term of an indeterminate sentence 
and the maximum term is that specified in R.C. 2929.11 for the 
degree of felony of the offense. After an offender has served the 
period of actual incarceration, the Adult Parole Authority 
determines whether and when an offender will be released before 
serving the maximum term specified for the degree of felony. 

Ohio's new Drug Abuse Control Act of 1975, Am. Sub. H.B. 300, 
became effective July 1, 1976. Among other things, this law esta
blishes new penalties for drug offenses and conforms the drug law 
to the provisions of the new criminal code which became effective 
on January 1, 1974. The new criminal code adopted in 1973 did not 
revise Ohio's drug laws. 
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Under prior drug law, drug offenses had high minimum and 
maximum sentences. As an example, sale of a narcotic (heroin) 
(R.C. 3719.20(B)) had a penalty of twenty to forty ye~rs. 
R.C. 3719.99(F). However, a person convicted of sale of heroin 
could be granted probation, shock probation, shock parole, or 
parole. R.C. 2947.061, 2951.02, 2967.31 and 2967.13. Thus, 
there was no legal requirement that such an offender be incarcerated 
for any period, much less the minimum term of 20 years. 

As already noted, H.B. 300 provides new penalties for drug 
offenses. All felony drug offenses in H.B. 300 are assigned to 
one of the four degrees of felonies defined in R.C. 2929.11 
of the new criminal code of 1974. It was necessary to classify 
felony drug offenses into one of the four degrees of felonies 
because the provisions in the criminal code of 1974 on sentencing 
(e.g., R.C. Chapters 2929 and 2967) are based upon such a classi
fication. Moreover, the maximum term of a sentence is determined 
by the degree of the felony. 

For three selected, especially harmful drug offenses these 
new penalties include a period of "actual incarceration." This 
is defined in R.C. 292S.Ol(D): 

"(D) 'Actual incarceration' means a 
person is required to be imprisoned for 
the stated period notwithstanding any 
contrary provisions for suspension of 
sentence, probation, shock probation, 
parole, and shock parole. An offender 
serving actual incarceration is eligible 
for time off for good behavior pursuant 
to Section 2967.19 of the Revised Code if 
confined in a state penal institution, or 
pursuant to criteria established by the 
adult parole authority pursuant to 
division (E) of Section 2967.01 of the 
Revised Code if confined in a state 
reformatory institution, which in either 
case shall be calculated on a minimum term 
which is the period of actual incarceration." 

Thus, under the new drug law, for these offenses an offender must 
actually spend a period of time, specified in each offense, incar
cerated. The offender convicted of a drug offense requiring a period 
of actual incarceration may not be released from prison earlier by 
virtue of provisions for probation, shock probation, shock parole, 
or parole. 

The three offenses requiring actual incarceration are cor
ruption of another with drugs, R.C. 2925.02, trafficking in bulk 
amounts of drugs, R.C. 2925.03, and theft of drugs, R.C. 2925.21. 

In Swisher and Yo·Jng, Drug Abuse Control (Ohio State Bar 
Foundation, 1976) at pp. 313-319, it is concluded that actual in
carceration supercedes all of the indeterminate sentencing pro
visions of the criminal code of 1974 and provides a definite term 
constituting the entire prison term rather than the minimum term 
of an indeterminate sentence. If that conclusion were correct, 
a person convicted of one of the three serious drug offenses would 
be automatically released from prison after serving only the 
period of actual incarceration. For example, a person convicted 
of sale of a bulk amount of heroin would automatically be re-

(ktoOn 1976 :\d\. Sht't'b 
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leased after 26 months in prison (length of actual incarcera
tion less good time) and pay no fine while a person merely using 
heroin could remain in prison up to 5 years (less good time) 
and be fined $2,500. (Use of heroin is a felony of fourth degree, 
R.C. 2925.ll(C) (1). It would also result in a person convicted 
of selling more than 3 times a bulk amount of marihuana (600 
grams) being automatically released after 10 months but a person 
selling less than a bulk amount of marihuana (less than 200 grams) 
could remain in prison for 5 years and be fined $2,500. (Sale of 
less than bulk amount is a felony of fourth degree, R.C. 2925.03 
(E) (1). 

These conclusions as to actual incarceration are incorrect 
for several reasons. 

First, by the words of the law, the legislature clearly 
indicated that the period of actual incarceration wa~ the minimum 
term in an indeterminate sentence during which period an offender 
could not be released under provisions elsewhere in the criminal 
code for suspension of sentence, probation, shock probation, 
parole and shock parole. Each drug offense (R.C. 2925.02, 2925.03, 
and 2925.21) which carries a sentence of actual incarceration is 
also classified into one of the four degrees of feloni~s established 
in R.C. 2929.11. 

R.C. 2929.ll(A) provides: 

"Whoever is convicted of or pleads 
guilty to a felony other than aggravated 
murder or murder, shall be imprisoned for 
an indefinite term and, in addition, may 
be fined. The indefinite term of 
imprisonment shall consist of a maximum 
term as provided in this section and a 
minimum term fixed by the court as 
provided in this section." 

Classification of a drug offense into one of the degrees of 
felonies would be a superfluous legislative exercise if, as 
has been argued, actual incarceration is a definite sentence 
superceding the indeterminate sentencing provisions. 

R.C. 2929.ll(B) establishes the minimum and maximum terms for 
each degree of felony. In specifying the degree of felony for each 
drug offense the legislature made it clear that the provisions of R.C. 
2929.11 still apply. The period of actual incarceration required 
by H.B. 300 merely serves as the minimum term in an indeterminate 
sentence. 

The definition of actual incarceration itself makes it clear 
that it is a minimum, not maximum, term. R.C. 2925.01(0) provides 
in part: 

"An offender serving actual incarceration 
is eligible for time off for good behavior •.. 
which. . • shall be calculated on a minimum 
term wh~ch l.S the eriod of actual incarceration." 

Emphasl.s added. ) 

It is clear that the legislature, in mandating actual incar
ceration, did not establish it as a definite sentence but 
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only as a minimum period of time that, less ce~tain good time, 
must be served. 

Further evidence that actual incarceration is intended 
to serve as a minimum sentence, and not a definite sentence, 
is found in R.C. 2951.04, creating a special type of probation 
under which eligible offenders may obtain treatment for drug ad
diction. Section R.C. 2951.04(C) provides in pertinent part: 

"If the court finds that an offender 
is eligible for conditional probation, the 
court may suspend execution of the sentence 
im osed after com letion of an eriod of · 
actua ~ncarceration wh~ch may be regu~red bl Chapter 2925 of the Revised Code, and 
p ace the offender on probation subject 
to Chapter 2951 of the Revised Code and 
under the control and supervision of the 
county probation department or the Adult 
Parole Authority." (Emphasis added.) 

This section serves as definite confirmation that actual 
incarceration is the minimum term of an indefinite sentence. 
If the period of actual incarceration were a definite sentence 
after which the Department of Rehabilitation and Corrections is 
required to automatically release an offender, then R.C. 2925.04 
(C) makes no sense. 

In summary, what the legislature did in the new drug law was 
to define certain drug crimes and establish their penalties. In 
establishing these penalties, the legislature provided that for 
certain crimes, offenders must serve a period of actual incar
ceration as a minimum term of an indefinite sentence. The 
maximum sentence is established in R.C. 2929.11, according 
to the degree of felony involved. There would seem to be 
little ambiguity involved in these provisions. 

Even assuming arguendo that the definition of actual 
incarceration were ambiguous and, therefore, required inter
pretation, it is still clear that the period of actual incar
ceration is the minimum term of an indefinite sentence. The 
Ohio Supreme Court recently summarized the applicable maxims 
of statutory construction in Crowl v. DeLuca, 29 Ohio St. 2d 
53, 58 (1972), as follows: 

"In Prosen v. Duf~y (1949), 152 Ohio St. 
139, this court held, 1n the first paragraph 
of the syllabus: 

'A statute should be given that construction, 
unless such is prohibited by the letter of the 
statute, which will accord with common sense and 
reason and not result in absurdity or great in
convenience. (Paragraph one of the syllabus in 
Moore v. Given, 39 Ohio St., 661, approved and 
followed.)' 

"The second paragraph of the syllabus in 
State, ex rel. Haines v. Rhodes (1958), 168 
Oh~o St. 165, reads: 
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'The General Assembly is presumed not to 
intend any ridiculous or absurd results from 
the operation of a statute which it enact~, and, 
if reasonably possible to do so, statutes must 
be construed so as to prevent such results.' 

"By the enactment of R.C. 1.49, effective 
January 3, 1972, the General Assembly itself 
has acknowledged certain basic rules of 
statutory construction, the statute providing: 

'If a statute is ambiguous, the court, in 
determining the intention of the legislature, may 
consider among other matters: 

(A) The object sought to be attained; 

(B) The circumstances under which the 
statute was enacted; 

(C) The legislative history; 

(D) The common law or former statutory 
provisions, including laws upon the same or 
similar subjects; 

(E) The consequences of a particular 
construction; 

(F) The administrative construction of 
the statute. '" 
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As discussed above, concluding that actual incarceration 
provides a definite term constituting the entire term would im
pute to the legislature the absurd intention of requiring persons 
convicted of selling large amounts of heroin to be released from 
prison in 26 months while a person convicted of using heroin could 
be kept in prison for up to 5 years (less good time). The legis
lature clearly sought to differentiate between how society deals 
with those who unlawfully distribute and sell drugs and how it 
deals with those who are the drug abusers. For the distributors, 
the legislature mandated minimum prison terms while for the drug 
abuser the legislature preferred treatment to prison and created 
a new procedure for pre-trial diversion of drug abusers (R.C. 2951.041) 
and improved the procedures for probation to treatment (R.C. 
2951.04). 

The actual incarceration provisions must be interpreted 
in pari materia with other provisions of the new drug law and 
the criminal code, including classification of drug offenses 
by degree of felony, the eligibility requirements for probation 
to treatment (R.C. 2951.04(C)), and the provisions on indeter
minate sentencing (R.C. Chapters 2929 and 2967). Accordingly, 
even if the definition of actual incarceration were ambiguous, 
it should be interpreted to give effect to the legislature's 
obvious intent, to avoid absurd results, and to be harmonious 
with other interrelated provisions of the criminal law. 

The legislative history of H.B. 300 indicates that the 
objective of actual incarceration was to assure that persons 
convicted of three especially harmful and premeditated drug 
offenses spend at least a specified period in prison. The 
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penalties under the former drug law were lengthy (e.g., 20 
to 40 years for sale of heroin). However, there was no 
assurance that an offender would spend even a day in prison be
cause of many provisions permitting release before serving the 
minimum term. The legislature in H.B. 300 reduced the minimun 
penalties for serious drug crimes but required that these 
minimums were certain and would be served by precluding early 
release. 

My office drafted H.B. 300 as introduced on February 6, 1975 
wherein the concept of actual incarceration was developed. Rep
resentatives of this office spent hundreds of hours testifying be
fore legislative committees concerning this Act and working closely 
with sponsors and legislators on this Act. The actual incarcera
tion provisions of H.B. 300 are intended to inform every drug 
distributor that if apprehended and convicted of one of these 
three dangerous and premeditated offenses he will be assured of 
having to spend at least the specified period of actual incar
ceration in confinement. There is no possibility of early re-
lease through suspended sentence, probation, shock probation, or 
shock parole. Development and support of the concept of actual 
incarceration wns appropriate because of beliefs that the cer
tainty of a specified minimum term of punishment will deter per
sons from committing these especially harmful drug crimes. Further
more, while an offender is in prison during the period of actual 
incarceration, society is protected from any other criminal acts 
he may commit. Actual incarceration was not intended to replace 
the system of indeterminate sentencing under the criminal code of 
1974. Rather, it is intended to provide certainty of punishment. 
The period of actual incarceration is the minimum term of an in
determinate sentence which minimum cannot be reduced by probation, 
shock probation, shock parole or parole while the full length of 
incarceration (up to the maximum term) would be determined by 
the Adult Parole Authority. 

Representatives of my office explained the concept of actual 
incarceration and its purpose to the legislature on many oc
casions, including written testimony to the House Judiciary Com
mittee on February 27, 1975, and to the Senate Judiciary Com
mittee on June 25, 1975. In both written presentations it was 
explained that the periods of actual incarceration were minimum 
sentences while maximum sentences were to be determined by the 
degree of the felony. Representatives of my o~fice participated 
in each of the many legislative hearings on this law and no one 
testified that the provisions for actual incarceration had any 
other possible meaning. 

This concept was later applied in development of the Ohio Drug 
Abuse Control Act Training Manual (Office of Attorney General, 
March, 1976), used to train the law enforcement community on the 
new drug bill, which describes the concept of actual incarcera
tion as follows: 

~[T]he sentencing structure contained in the 
new criminal code (effective Jru1uary 1, 1974) as 
set forth in R.C. §2929.11, continues to govern. 
There was no intention on the part of the drafters 
of the new drug law or of the legislature to de
viate from the standard sentencing practice other 
than to require that a specified minimum sentence 
must actually be served. In certain cases, this 
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requires the establishment of a new higher 
minimum sentence than otherwise provided in R.C. 
2929.11. 

"As an example, if a person were convicted 
of corrupting another with drugs in violation 
of R.C. §2925.02(A) (3), the drug is a Scheule I 
or II drug, except marihuana, and the offense is 
a first offense, then the crime is a felony of the 
first degree requiring a seven year period of 
actual incarceration, less good time. The court 
must sentence the convict to a term of 7 to 25 
years under the provisions of R.C. §2929.11 and 
prescribe that 7 years of this sentence less good 
time must be served under the provisions of R.C. 
§2925.02(C) (1). If the offender had previously 
been convicted of a felony drug .abuse offense, 
then the sentence of 12 years actual incarceration 
would be mandated. The minimum sentence would 
therefore be raised to 12 years and the maximum 
sentence would remain at 25 years under R.C. §2929.11." 
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The legislators understood the provisions for "actual incar
ceration" in this way. The Legislative Service Commission, which 
provides staff services to the legislature, prepared a detailed 52 
page summary of H.B. 300 after it had passed the House and had been 
recommended for passage by the Senate Judiciary Committee. The 
definition of actual incarceration in the law is identical to 
Sub. H.B. 300 at the time it was reported by the Senate Judiciary 
Committee. The Legislative Service Commission (LSC) report on 
Sub. H.B. 300 clear,ly described the bill as requiring "minimum 
mandatory imprisonment." , (p. 1, emphasis added.) SummarJ.ung 
the eligibility requiremerlts for probation to a drug treatment 
program, this LSC report states that R.C. 2951.04 requires the 
offender first to have "served any minimum actual incarceration 
required under drug abuse offenses law." (p. 6, emphasis added.) 
In describing the penalties for those offenses which require a 
period of actual incarceration, the LSC report clearly indicated 
that the maximum sentence (years and fine) was determined by the 
degree of felony while the period of actual incarceration was the 
minimum prison term which must be served. For example, the pen
alty for corruption of another with a Schedule I or II drug (e.g., 
heroin) is summarized as "7-25 years and/or up to $10,000 (no 
probation or parole under 7 served)." Thus, the Legislative 
Service Commission report clearly summarized actual incarceration 
as retaining all aspects of indeterminate sentencing but estab
lishing a minimum prison term which ~ be served. 

Inasmuch as actual incarceration does, then, preclude an 
offender's eligibility for release which had earlier been allowed 
under provisions for suspended sentence, probation, shock proba
tion, shock parole and parole, it does constitute a more severe 
penalty than penalties under the former drug law. That being the 
case, actual incarceration may not be imposed for offenses which 
occurred before July 1, 1976, the effective date of the new. of
fenses. To retroactively apply the more severe penalty of actual 
incarceration would violate the constitutional prohibitions against 
ex post facto law. 

Therefore, in. specific response to your question it is my 
opin~on, and you are so advised, that: 
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When a court imposes a sentence of actual incarceration 
under the provisions of the Drug Abuse Control Act of 1975 with
out specifying a maximum or minimum sentence in accordance with 
R.C. 2929.11, then the period of actual incarceration serves as 
the minimum term, and the maximum sentence is that which has been 
prescribed in R.C. 2929.11 for the degree of the offense for which 
the defendant stands convicted. Accordingly, the Department of 
Rehabilitation and Corrections is not required automatically to 
release an offender convicted of a drug offense when the period 
of actual incarceration has been served. 

OPINION NO. 76-060 

Syllabus: 

1. The prov~s~ons of Am. Sub. H.B. 832 (R.C. 4731.82 
to R.C. 4731.90, R.C. 4731.90 and R.C. 4731.92) which will 
become effective on August 31, 1976 do not repeal Ohio's 
"Good Samaritan" statute, R.C. 2305.23, nor indirectly amend 
it to require that an individual be the holder of an emergency 
medical technician certificate in order to take advantage 
of the irr~unity fro~ civil damage liability which R.C. 2305.23 
may p~ovide in any given case. 

2. An indivi~~al who provides emergency medical service 
after ~~gust 31, 19~~ as an emergency medical technician without 
benefit of licensu~e Nill not avail himself of the statutory 
im:11uni:::;: f~om civi: =-~"llage liability provided for by R.C. 
4731.90 a:1d may s~~ect himself to the misdemeanor penalty 
provisions of R.C. 4731.99, even though such an individual 
does not visually cr audibly identify himself as an emergency 
medical ::echnician. 

3. No provision of An .. Sub. H.B. 832 prohibits the 
Ohio Superintendent of Public Instruction from issuing 
emergency medical technician certificates after the ef
fective date of Am. Sub. H.B. 832, to be effective on 
the effective date of Am. Sub. H.B. 832, where appli
cants have submitted a proper application and have, in 
fact, fully qualified for certification prior to the 
effective date of the Act. 

To: Martin W. Essex, Supt. of Public Instruction, Columbus, Ohio 
By: William J. Brown, Attorney General, August 26, 1976 

Within the past week I have received your request for 
my opinion concerning several issues arising from the June 
1, 1976 enactment of Am. Sub. H.B. 832, which becomes ef
fective August 31, 1976. The stated purpose of this enact
ment, as described in the analysis prepared by the Legis
lative Services Commission, is to give political subdivisions 
express authority to operate emergency medical services and 
to establish statewide standards for the education of emer
gency personnel in order to provide good emergency medical 
care for Ohioans. 

In general, Am. Sub. H.B. 832 provides for certification 
of two classes of emergency medical technicans: EMT-Ambu-
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lance (EMT-A) and EMT-Paramedic (Paramedic) • The Paramedic 
classification is one which requires more training and in
struction than that of the EMT-A, though the technical train
ing for both classes is substantial. See R.C. 4731.84. 

Those individuals who are certified pursuant to the new 
law will, after its effective date, benefit from the immunity 
against civil damage liability (absent willful and wanton 
misconduct) which is provided for in R.C. 4731.90: 

"No EMT-A or paramedic shall be liable in 
civil damages for administering emergency medical 
care or treatment outside a hospital or doctor's 
office. . 11 

While Am. Sub. H.B. 832 requires completion of the training 
and instruction outlined in R.C. 3731.84 prior to the issuance 
of a certificate, 'the new law also provides a "grandfather" 
clause. Under the "grandfather" clause those performing EMT-A 
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or paramedic funct.ions prior to the effective date of the act 
may, within a year of the effective date (until August 31, 1977) 
receive the appropriate certificate upon application to the 
Ohio superintendent of Public Instruction. Where such an ap
plicant has received training and instruction comparable to that 
required by R.C. 4731.84 on or before August 31, 1976 (and is 
later approved by the Ohio Board of Regents or the State Board of 
Education a~ the "accrediting bodies" for training of these areas) 
he shall receive the appropriate certificate. 

You have advised that your office is in receipt of approxi
mately 20,000 such applications but that it will not be possible 
to issue certificates to any applicant'until nearly two weeks 
after the new law has become effective. It is this impossibility 
which raises the three questions you have posed: 

"1. If a person does not present himself as 
an emergency medical technician by visual or audible 
identification, may he provide emergency medical 
services after August 31, 1976 without holding a 
certificate issued pursuant to Section 4731.86 or 
4731.87, Ohio Revised Code? 

"2. If a person may provide emergency medical 
services without a certificate, does he continue to have 
the same immunity under the 'Good Samaritan' statutes 
as he had prior to the enactment of Amended Substitute 
House Bill No. 832? 

"3. If a certificate is issued after the effective 
date of the statute to those who apply within one year 
and who qualify by having received the appropriate train
ing and instruction prior to the effective date of the 
statute pursuant to the 'grandfather' provision in sec
tion 4731.97, Ohio Revised Code, may the effective date 
be indicated as August 31, 1976?" 

Initially I believe it appropriate to point out in 
response to your first two questions, that the new law 
(Am. sub. H.B. 832) contains nothing to abrogate or destroy 
"Good Samaritan" protection from civil liability, to the 
extent such protection has been available in the past. See 
R.C. 2305.23 and 2305.24. The language of Am. Sub. H.B. 
832, particularly the provisions of R.C. 4731.90, demonstrate 
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clear legislative intent to protect those who provide emer
gency treatment from civil liability for negligent acts. 
Nothing in the new law addresses the long existing "Good 
Samaritan" statutes, so that it would be inappropriate to 
conclude that the new law amends or repeals R.C. 2305.23 
or R.C. 2305.24. 

What the new law does and what it is designed to do is 
provide straightforward immunity from civil liability (in 
the absence of willful and wanton misconduct) by supplying 
direct legislative language never before available. This 
more absolute immunity becomes available upon certification. 

Without the new certificate, then, the "Good Samaritan" 
statutes continue to operate, though the straightforward 
civil immunity granted by the new law (R.C. 4731.90) would 
not be available. There is also the potential for violation 
of R.C. 4731.99(F) where EMT-A or paramedic functions are 
undertaken after the effective date of Am. Sub. H.B. 832 
without benefit of certification. R.C. 4731.99(F) pro
vides that it is a minor misdemeanor on a first offense (and 
a fourth degree misdemeanor on subsequent offenses) to vio
late R.C. 4731.92 (A) ,(B) or (C). 

R.C. 4731.92 provides in pertinent part: 

"(A) No person shall represent himself 
as an emergency medical technician-Ambulance 
or an EMT-A until certified und~.·:c division 
(A) of section 4731.86 or divisi~n (A) of 
section 4731.87 of the Revise~ Code. 

"(B) No person shall represent himself 
as an emergency medical technician-paramedic 
or a paramedic until certified under division 
(B) of section 4731.86 or division (B) of 
section 4731.87 of the Revised Code. 

"(C) No public or private agency shall 
advertise or disseminate information leading the 
public to believe that the agency is an emergency 
medical service, unless that agency actually pro
vides emergency medical care as described under 
division (C) of section 4731.82 of the Revised 
Code." 

Your first question raises the issue of when an individual 
would "represent" himself as an emergency medical technician 
in violation of the provisions set out above. While this 
issue does require a factual determination to be made in each 
case, it does seem that an individual does represent himself as 
an em~rgency medical technician when he arrives at the scene of 
an emergency in contemplation of rendering emergency medical 
treatment even though the individual does not visually or 
audibly identify himself as an emergency medical technician. 

In response to your first two questions, then, it is proper 
to state that, absent certification, a person who provides an 
emergency medical service after the effective date of Am. Sub. 
H.B. 832 may not benefit from the straightforward civil im
munity provided by R.C. 4731.90, and such persons may subject 
themselves to the misdemeanor penalty provisions of Am. Sub. 
H.B. 832 as contained in R.C. 4731.99. 

0~-:lohcr /976 r\d". Shcch 
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Your third question raises the issue of whether an individual 
applicant may be issued a certificate effective as of Aug1~st 
31, 1976, where he has completed the proper training and instruc
tion prior to that date and has done all else prior to that date 
which would be required of him by way of application - all in 
an effort to obtain a proper certificate by August 31, 1976. 
A review of the provisions of Am. Sub. H.B. 832 reveals nothing to 
prohibit issuance in such a case of a certificate after August 31, 
1976 which nevertheless indicates an effective date of August 
31, 1976. In this regard it should again be noted that the non
availability of the certificate on August 31, 1976 to an applicant, 
who in fact will be determined as having been qualified to receive 
it as of that earlier date, is a function not of the individual 
applicant but of the office of the State Superintendent of 
Public Instruction. To the extent that your office deter-
mines it administratively appropriate to indicate an ef-
fective date on those certificates actually issued on a 
later date, it is responsive to your third question to 
also indicate that Am. Sub. H.B. 832 does not prohibit 
this approach being taken on applications filed after the 
effective date of the new law - so long as the certificate 
date does not pre-date receipt of the application and so 
long as the training and instruction requirements of R.C. 
4731.87 had been satisfied prior to August 31, 1976. The 
issuance of certificates - effective as of August 31, 1976 -
where applications had not been received until later is not 
prohibited by any specific language in Am. Sub. H.B. 832. 
However, the logical justification for allowing the effective 
date to relate back to August 31, 1976 - that everything an 
applicant can do before August 31, 1976 has been done - does 
not apply where an application is not received until, for 
example, November 30, 1976. 

In specific answer to your questions, then, it is my opin
ion and you are so advised that: 

1. The provisions of Am. Sub. H.B. 832 (R.C. 4731.82 
to R.C. 4731.90, R.C. 4731.90 and R.C. 4731.92) which will 
become effective on August 31, 1976 do not repeal Ohio's 
"Good Samaritan" statute, R.C. 2305.23, nor indirectly amend 
it to require that an individual be the holder of an emergency 
medical technician certificate in order to take advantage 
of the immunity from civil damage liability which R.C. 2305.23 
may provide in any given case. 

2. An individual who provides emergency medical service 
after August 31, 1976 as an emergency medical technician without 
benefit of licensure will not avail himself of the statutory 
immunity from civil damage liability provided for by R.C. 
4731.90 and may subject himself to the misdemeanor penalty 
provisions of R.C. 4731.99, even though such an individual 
does not visually or audibly identify himself as an emergency 
medical technician. 

3. No provision of Am. Sub. H.B. 832 prohibits the 
Ohio Superintendent of Public Instruction from issuing 
emergency medical technician certificates after the ef
fective date of Am. Sub. H.B. 832, to be effective on 
the effective date of Am. Sub. H.B. 832, where appli
cants have submitted a proper application and have, in 
fact, fully qualified for certification prior to the 
effective date of the Act. 
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OPINION NO. 76-061 

Syllabus: 

l. The discretion vested in the Director of 
Transportation by R.C. Chapter 5521 and 5531 to enter 
into agreements for co-operation in the expense of high
way projects includes the discretionary authority to 
determine manner and time of co-operative contrac.~·t 
payments. In the exercise of this discretion, agree
ments for such cooperation may specify dates when pay
ment is due or may provide that payment shall be due 
at the requisition of the Director. 

2. Payment under the cooperative agreements au
thorized by R.C. Chapters 5521 and 5531 becomes due and 
payable to the state either as specified therein or at 
the requisition of the Director. Ones payment becomes 
due and payable to the state, the provisions of R.C. 
115.10 apply in respect to the collection of such claims. 

To: Richard D. Jackson, Director, Dept. of Transportation, Columbus, Ohio 
By: William J. Brown, Attorney General, August 31, 1976 

I have before me your request for my opinion in respect 
to the discretionary authority granted by R.C. Chapters 5521 
and 5531 to the Director of Transportation in executing 
agreements for cooperation in the expense of projects 
affecting state highways. Your inquiry concerns the appli
cability of R.C. 115.10 to cooperative contracts executed 
under the authority of these chapters. Your questions 
read as follows: 

1. Does R.C. 115.10 impose a mandatory 
~equirement that the Director of Transportation 
certify as delinquent to the Auditor of State 
any and all claims, issued on contracts 
entered into with appropriate agencies of the 
Federal government pursuant to Chapter 5531 of 
the Ohio Revised Code, Counties, Municipal 
corporations or other political subdivisions 
or special districts in this state pursuant to 
Chapter 5521 if he fails to collect such claim 
within thirty days after it comes into his 
po1~:session? Or in the alt~rnative does the 
Director of Transportation have the discretionary 
authority to enter into the contracts containing 
the provision that the amount(s) shall be paid 
by the proper officials upon the requisition of 
the State Transportation Director under pro
vision of Chapter 5521 of the Ohio Revised Code? 

2. Does the Department of Transportation have 
the discretionary authority to permit the 
deferral of requisition when in the judgment of 
the Department of Transportation, such deferral 
is in the best interest of the traveling public? 

(ktohc,.'r IIJ76 :\1..1\". Shl'L'h 
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R.C. Chapter 5521 provides for cooperation between the 
state and its political subdivisions in the expense of projects 
undertaken by the Director of Transportation which affect 
state highways. R.C. Chapter 5531 provides for similar co
operation between the state and the federal government. R.C. 
5521.01 specifies that a municipal corporation may enter into 
an agreement for oooperation in the expense of a project 
affecting a state highway within its boundaries and sets 
forth the procedure to be followed in the forMation and ex
execution of such an agreement. R.C. 5521.02 to 5521.05 set 
forth similar authority and procedures applicable to county 
cooperation in the expense of such projects undertaken by the 
Director of Transportation. R.C. Chapter 5531 grants to the 
Director the authority to enter into agreements with the 
federal government for. federal cooperation in the expense 
of a variety of road and highway projects. 

Cooperation by either a municipality or a county as 
set forth in these sections requires the express approval 
of the Director. R.C. 5521.01, 5521.05 and 5521.07 grant 
broad discretion to the Director in determining whether such 
cooperation shall occur. R.C. 5521.01 speci~ies ~~at the 
Director may pay the entire cost of such projects or any 
part thereof from state funds. R.C. 5501.31 specifically 
provides that the Director may undertake such projects 
affecting state highways with or without the cooperation 
of any municipal corporation or board of county commissioners. 

For further discussion of the Director's authority to 
proceed where consent to such an undertaking is refused by 
a municipal corporation, see R.C. 5521.01 and Village of 
Fairlawn v. Prest~£· 2 Oh~o St. 2d 165, (1965); City of 
Lakewood v. Thormeyer, 171 Ohio St. 135, (1960). 

Where the Director determines that a proposal for 
cooperation in the expense of such a project made by a 
municipal corporation or board of county commissioners should 
be approved, the statutory authority granted to him by R.C. 
5521.01, 5521.05 and 5521.07 is equally broad in determining 
the terms of any agreements entered into for this purpose. 
Improvements undertaken cooperatively shall be constructed 
under the sole supervision of the Director. 

With respect to the time at which a municipal corporation's 
share must be paid under such a cooperative agreement, R.C. 
5521.01 states in pertinent part: 

"The proportion of the cost and expenses pay
able by the municipal corporation shall be paid by 
the proper officers thereof, upon the requisition 
of the director, and at such times during the progress 
of the work as may be determined by him, or as may be 
otherwise provided by law." 

Where a ::ounty enters a cooperative agreement or joins with a muni
cipal corporation in such an agreement, R.C. 5521.05 provides in 
similar language for the payments upon the requisition of the Director. 

The prepayment of a subdivision's share under an agreement to 
cooperate may be required by the Director pursuant to R.C. 5521.07. 
Again this is a determination which lies within the discretion of 
the Director. That section reads in part: 
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"In all cases in which the director 
of transportation desires to cooperate 
with the board of county commissioners or 
with any municipal corporation in the 
establishment, construction, reconstruction, 
widening, maintenance, repair, railway 
grade crossing elimination, or other im
provement of any section or portion of a 
state highway, the director may as a con
dition, require such county or municipal 
corporation to provide the eortion of the 
cost of such improvement wh~ch it proposes 
to furnish, and to pay the same into the 
hands of the treasurer of state as a state 
depos1tory and custod~an, to be by him kept 
and disposed of as autho~ized in section 
5521.08 of the Revised Code. Such re
quirement may be prescribed by th~ director 
at any time after the board or legislative 
authority of a municipal corporation has, 
by resolution, proposed such cooperation, 
and when such requirement is prescribed, 
the director may'not proceed with the im
provement upon the cooperative basis 
proposed until such requirement is 
met." (Emphasis added.) 

OAG 76-061 

R.C. Chapter 5531 authorizes the Director of the Depart
ment of Transportation to cooperate with the federal government 
or to accept federal funds for various highway and road 
projects. The Director is specifically authorized to enter 
agreements with federal officials for these purposes. 
R.C. Sections 5531.01, 5531.02, 5531.04, 5531.05, 5531.07. 
In addition R.C. 5531.03 provides for coo~~ration between 
political subdivisions and the Department of Transportation 
in accordance with procedures available to th~ Director under 
R.C. Chapter 5521. The necessary inference fro~ the above 
sections is that the Director is given broad discretion to 
determine by agreement the times at which payments under 
those sections become due. 

The discretion granted to the Director by these statutory 
provisions reflects his gene::al authority as the contracting c:ltl
thority to act on behalf of the traveling public and his respon
sibility to promote and provide the best.available road and high-
way facilities. In respect to the cooperative undertakings au
thorized by R.C. Chapters 5521 and 5531, the practical considera
tions of highway improvements require considerable discretion both 
in formulating and executing cooperative agreements in that a 
variety of factors, including the diverse funding sources available 
to cooperating subdivisions, affect the total cost and time schedules 
of such projects. 

To this end, the General Assembly has specified in R.C. Chapters 
5521 and 5531 that payments under the cooperative agreements executed 
thereunder may be "requisitioned" at such times as the Director de
termines. R.C. 5521.01, R.C. 5521.05. 

R.C. 115.10 requires state officers and agents in possession of 
a claim, which is due and payable, to demand payment thereof. When 
payment is not made in thirty days he is required to certify it to 
the Auditor of State. For the purposes of R.C. 115.10 payment under 
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cooperative agreements, authorized by R.C. Chapters 5521 and 5531, 
becomes due and payable at the requisition of the Director. Thus, 
the provisions of R.C. 115.10 become applicable only when requisi
tion has occurred. 

As discussed above, R.C. 5521.07 specifies that if the 
Director requires prepayment of the cooperating subdivision's 
estimated share of improvement expense, he may not proceed 
with an improvement project until such payment has been made 
to the state. I am, however, aware of no statutory provision 
which limits the Director's authority in determining that 
such a requirement shall be made or that requisition shall 
be made at specific times during the course of such contracts. 

I must, therefore, conclude that the question of when to 
requisition is left to the informed discretion of the Director. 
This decision, of course, must be made in light of the Di
rector's general duties and responsibilities to the traveling 
public. The statutory authority granted to the Director 
includes the authority to defer requisition where he determines 
such deferral is in the public interest. 

It should be noted that it is the cooperative contract 
itself which requires that requisition shall occur. As a 
result of that contract a claim aris~s In favor of the state, 
which becomes due and payaJ::,le upon requisition by the Di
rector. The Director has :.lo authority to compromise or 
settle a claim of the st~ce by postponing requisition in
definitely. Such an a(.·:tion would be an abuse of the Director's 
discretion under R.C. Chapter 5521. 

However, the Director is given the authority to determine 
the manner and time of payment under a cooperative contract. 
It is clear then that the Director could enter a contract 
which specifies that payment by the cooperating political 
subdivision shall be due, for example, two years following 
completion of work on the improvement. Similarly, when the 
contract leaves the time of payment to the discretion of the 
Director, he may defer requisition until after completion of 
an improvement where such deferral constitutes an exercise 
of informed discretion based on the Director's duties and 
the public interest. 

It is my understanding that invoices or estimated state
ments of account are, in practice, sent by the Department to 
co-operating political subdivisions at varying times during 
the course of co-operative highway projects. From informa-
tion you have supplied it is apparent that these invoices/state
ments serve a critical accounting function and, therefore, cannot 
factually be construed to be a "requisition." It is also my 
understanding that in the few situations where a formal "requisi
tion" may become necessary, communications between the contracting 
parties (for example, the Director and the officers of a munici
pality) are clearly understood to be the formal and final demand 
for payment. 

Once requisition has occurred, payment under cooperative 
agreements becomes due and payable to the state. Under the terms 
of R.C. 115.10, when an officer or agent of the state comes into 
possession of a claim due and payable to the state, he must demand 
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payment thereof. If payment is not made within thirty days, the 
officer or agent involved must certify the claim to the Auditor of 
State. 

The provision of R.C. 115.10 apply to payments under 
cooperative agreements authorized by R.C. Chapter 5521 and 
5531 once payment thereunder becomes due and payable to the 
state, either as specified by the agreement itself or upon 
the requisition of the Director. It is, therefore, my opin
ion, and you are so advised that: 

1. The discretion vested in the Director of Transportation 
by R.C. Chapters 5521 and 5531 to enter into agreements for co
operation in the expense of highway projects includes the dis
cretionary authority to determine manner and time of co-operative 
contract payments. In the exercise of this discretion, agree
ments for such cooperation may specify dates when payment is due 
or may provide that payment shall be due at the requisition of 
the Director. 

2. Payment under the cooperative agreements authorized 
by R.C. Chapters 5521 and 5531 becomes due and payable to the 
state either as specified therein or at the requisition of 
ti1e Director. Once payment becomes due and payable to the 
state, the provisions of R.C. 115.10 apply in respect to the 
collection of such claims. 

OPINION NO. 76-062 

Syllabus: 

The board of trustees of a Comprehensive Mental Health 
Center, which is a private, non-profit corporation, does 
not constitute a public body for purposes of R.C. 121.22. 

To: Richard E. Bridwell, Muskingum County Pros. Atty., Zanesville, Ohio 
By: William J. Brown, Attorney General, September 8, 1976 

I have before me your request for an opinion which 
inquires as to whether or not the governing body of a 
Comprehensive Community Mental Health Care· Center is bound 
by the provisions of Ohio's open meeting law. 

R.C. 121.22, as amended by Am. Sub. S.B. No. 74, which 
is popularly known as the "Sunshine Law," provides in part 
as follows: 

"(B) As used in this section: 

(1) 'Public body' means any board, 
commission, committee, or similar 
decision-·rnaking body of a state agency, 
institution or authority, and any 
legislative authority or board, com-
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mission, committee, agency, authority, 
or similar decision-rnGking body of 
any county, township, municipal 
corporation, school district, or other 
political subdivision or local public 
institution. 

"(C) All meetings of any public body are dec;lared 
to be public meetings open to the public at 
all times. 

" 

Unlike some open-meeting statutes which expressly extend 
to all bodies established by law to serve a public purpose, 
~'Hawaii Rev. Laws §92-2 (1968), or to those bodies which 
receive and expend tax revenue, ~' Ill. Ann. Stat. Ch. 102 
§42 (Supp. 1975), the Ohio Statute provides no clear standard 
of applicability. It is necessary to determine, therefore, 
whether or not the Mental Health Center in question qualifies 
as a "local public institution" as that term appears in 
R.C. 121.22. 

2-210 

The problem of classifying the institution in question is 
complicated by the fact that it possesses certain features that 
are suggestive of both public and private institutions. I 
understand that the Center receives funds for its maintenance 
and operation from a local tax levy. Moreover, inasmuch as it 
provides mental health services to area residents, it is clear 
that the Center serves a public purpose. Yet, the Center is, 
in essence, a private, non-profit corporation. It was created 
ne:l.ther by statute nor by an act of a local legislative 
authority. The powers of the Center are defined not by statute, 
but by its articles of incorporation. 

It has been held that the true nature of an institution 
may be determined by the authority which created it and the 
purpose for which it exists. In the case of The Bank of Toledo 
v. Bond, 1 Ohio St. 622 (1853) the Court stated at 643 as follows:· 

"Private institutions are those which 
are created or established by private 
individuals for their own private purposes. 
Public institutions are those which are 
created and exist by law or public authority. 
Some public benefits or rights may result 
from the institutions of private individuals 
or associations. So also some private 
individuals or rights may arise from public 
institutions. The only sensible distinction 
between public and private institutions is to 
be found in the authority by which, and the 
purpose for which they are created and exist." 

See, also Mannington v. Hocking Val. Ry. Co., 183 F. 
133, 153 (~Ohio, 1910). 
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Thus, an institution such as the one u11der consideration, 
which was privately created for a public purpose, cannot be 
easily categorized as either a private or a public institution. 

Perhaps the best indication of the intended scope of R.C. 
121.22 is provided by its introductory provision which reads 
as follows: 

"(A) This section shall be liberally 
construed to require public officials to take 
official action and to conduct all deliberations 
upon official business only in open meetings, 
unless the subject matter is specifically 
excepted by law. 

II 

(Emphasis added.) 

Thus, the General Assembly apparently intended the statute 
to apply to all bodies which are comprised of public officials. 
Conversely, a body comprised of individuals who are not public 
officers would not fall within the purview of the statute. 

The meaning of the term public officer is often contextual 
and courts have given it different meanings in various circum
stances. The chief and decisive characteristic of a public 
office, however, is the quality of the duties attaching to the 
office. Thus, it has been held that a public office is one 
invested by law with some portion of the sovereign power of the 
state. State, ex rel. Milburn v. Pethel, 153 Ohio St. 1 (1950). 
In the case of Herbert v. Ferguson, 142 Ohio St. 496 (1944), 
the Court discussed what constitutes appointment to a public 
office and stated at 501 as follows: 

" ••• a position is a public office when it 
is created by law, with duties cast upon the 
incumbent which involve the exercise of 
some portion of the sovereign power and in 
the performance of which the public is con
cerned, and which also are continuing in 
their nature and are not occasional or 
intermittent." 

Thus, a public office must be created by law and the 
duties thereof defined by law. Moreover, those duties must 
involve some exercise of the sovereign power. 

It is clear, on the basis of the foregoing, that an in
dividual sitting on the board of trustees of the Comprehensive 
Mental Health Center does not qualify as a public officer. 
Such a position is not created by law, the authority of the 
position is derived from the corporate articles of the in
stitution and not from any statute or ordinance. The management 
of a private, non-profit corporation does not involve the 
exercise of any portion of the sovereign power of the state. 

In answer to your question it is my opinion and you are 
advised that the board of trustees of a Comprehensive Mental 
Health Center, which is a private, non-profit corporation, 
does not constitute a public body for purposes of R.C. 121.22. 
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OPINION NO. 76-063 

Syllabus: 

1. R.C. 971.09 imposes a mandatory duty upon the county 
auditor to place amounts certified as expenses in the con
struction of partition fences pursuant to R.C. 971.08 upon 
the tax duplicate. 

2. When certification pursuant to R.C. 971.08 has 
occurred, R.C. 971.09 imposes a mandatory duty upon the 
county auditor to draw orders for payment from the county 
treasury in anticipation of collection of both amounts cer
tified under R.C. 971.08 and costs due township officers. 

To: John F. Holcomb, Butler County Pros. Atty., Hamilton, Ohio 
By: William J. Brown, Attorney General, September 8, 1976 

I have before me your request for my opinion in 
respect to·the duties of the county auditor under R.C. 
971.09 concerning the costs involved in the erection 
of partition fences. Your question is whether the lang
uage of R.C. 971.09 imposes a mandatory duty upon the 
auditor to draw orders for pa}~ent of the amounts enumer
ated therein in anticipation of the collection of such 
amounts. 

Under the provisions of R.C. 971.02, the owners 
of adjoining land have a duty, in equal share, to build, 
keep up, and maintain in good repair all partition fences 
between them. While the provisions of R.C. 971.01 to 
971.37 do not apply to the enclosure of lots within muni
cipal corporations or of lands laid out into lots outside 
municipal corporations, the fact that any land is wholly 
unenclosed or not used for agricultural purposes does not 
excuse the owner thereof of the duties imposed by these 
sections. 

R.C. 971.04 specifies the duties of the township 
trustees when a person neglects to build or repair a 
partition fence. These duties include the responsibility 
to view the fence or premises involved and to make an 
assignment in writing to each person of his share of the 
fence to be constructed or repaired. R.C. 971.05 provides 
for the cost due the township clerk and trustees for making 
an assignment pursuant to R.C. 971.04. R.C. 971.06 specifies 
that the county auditor shall place these costs due township 
officers on the tax duplicate and shall pay· the amounts au
thorized by R.C. 971.05 to the township clerk when collected. 

R.C. 971.07 specifies the procedures to be followed 
when either party fails to build the portion of fence 
assigned to him under R.C. 971.04. In such a situation 
bids are to be let by the board of township trustees for 
the construction of such fence and, if no bids are received 
from responsible bidders, the trustees are authorized to pro-
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cure labor and materials at p~evailing rates and to cause such 
fence to be constructed. 

R.C. 971.08 provides that when such construction is 
completed to the satisfaction of the board of township 
trustees, it shall certify the costs to the township clerk. 
If these costs are not paid by the landowners involved with
in thirty days of such certification, R .c .. 971. 08 requires 
certification of the amounts involved in construction to the 
county auditor. 

R.C. 971.09 specifies the duties of the county auditor 
in the following terms: 

"The county auditor shall place the 
amounts certified, as provided in section 
971.08 of the Revised Code, upon the tax 
duplicate, which amounts shall become a 
lien and be collected as other taxes, and the 
board of township trustees shall certify the 
amount due each person for building such fence 
and the amount due each trustee and clerk for 
services rendered. In anticipation of the col
lection thereof, the auditor shall draw 
orders for the payment of such amounts 
out of the count1 treasury." 

Emphasis added. ) 

One of my predecessors addressed the question you 
present in 1935 Op. Att'y Gen No. 4579 and concluded that 
under the provisions of G.C. 5915, the predecessor to 
R.C. 971.09, it was permissive and discretionary with the 
county auditor to draw orders for payment in anticipation 
of the collection of such amounts. This conclusion, how
ever, was grounded upon the statutory provisions of G.C. 
5915 then in force. The last sentence of G.C. 5915 in 
effect at the time of.the 1935 Opinion specified, "The 
auditor may anticipate the collection thereof and draw 
orders for the payment of such amounts out of the county 
treasury." 

This provision of G.C. 5915, however, was amended 
by H.B. 61 in 1947. The "may" in the last sentence was 
at that time changed to "shall" and this requirement has 
remained unchanged since that time. 

In light of this legislative history, it is apparent 
that the General Assembly intended to impose a mandatory 
duty upon the county auditor under what is now R.C. 971.09 
to draw orders from county treasury to pay amounts certified 
pursuant to R.C. 971.08 in anticipation of the collection 
thereof. Further, while R.C. 971.06 provides that the costs 
due township officers for an assignment are to be paid from 
the county treasury when collected, under the express terms 
of R.C. 971.09, where it has become necessary for the town
ship to utilize the provisions of R.C. 971.07 to 971.09 
and proceed with fence construction because a landowner has 
failed to comply with an assignment, the costs due township 
officers also become payable from the county treasury in anti
cipation of collection. 
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It should be noted that Rev. Statute 4243, which formed the 
basis of what is now R.C. 971.07 to 971.09, had been held uncon
stitutional in Roth v. Beech, 80 Ohio St. 746 (1909), affirming 
without comment Beech v. Roth, 18 C.C. (n.s.) 579 (1909). The 
holding of Roth v. Beech, supra, however, was expressly dis
approved in Glass v. Dryden, 8 Ohio St. 2d 149 (1969), so that 
any doubt concerning the constitutionality of these statutory 
provisions has been resolved. 

As you observe in your letter, the legislative reason 
for imposing a mandatory duty of payment in anticipation of 
collection may be to ensure that contractors are not burdened 
with a delay in payment occasioned by governmental processes 
which would discourage them from undertaking a needed project. 
In any event, however, it is clear that the 1947 amendment of 
what is now R.C. 971.09 require payment from the county treasury 
in anticipation of collection of both construction costs pursuant 
to R.C. 971.08 and of the amounts due township officers where it 
has become necessary for the township to proceed with fence con
struction. 

It is, therefore, my opinion, and you are so advised that: 

1. R.C. 971.09 imposes a mandatory duty upon the county 
auditor to place amounts certified as expenses in the con
struction of partition fences pursuant to R.C. 971.08 upon 
the tax duplicate. 

2. When certification pursuant to R.C. 971.08 has occurred, 
R.C. 971.09 imposes a mandatory duty upon the county auditor to 
draw orders for payment from the county treasury in anticipation 
of collection of both amounts certified under R.C. 971.08 and 
costs due township officers. 

OPINION NO. 76-064 

Syllabus: 

1. A probate court has inherent power to acquire and 
control the ordinary facilities necessary,and essential 
for its proper and efficient operation. 

2. The inherent power of a court to control the court
house and its facilities may be exercised only to acquire 
necessary as distinguished from desirable quarters, space 
and facilities. 

3. Under the terms of R.C. 307.01, the power to de
termine size, style and expense of a courthouse is vested 
in the board of county commissioners. The exercise of in
herent judicial power relative to such matters is permissible 
only where essential to the proper and efficient operation 
of the court. 

To: R. David Picken, Madison County Pros. Atty., London, Ohio 
By: William J. Brown, Attorney General, September 8, 1976 
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I have before me your request for my opinion in respect 
to the authority of a probate judge in matters of decora-
tion and maintenance of a county courthouse and the courthouse 
grounds. Your question reads as follows: 

"l. What jurisdiction does the Probate 
Judge have regarding the decoration or mainten
ance of the exterior of the county Courthouse and 
Courthouse grounds. 

"2. What jurisdiction does the Probate Judge 
have regarding the decoration or maintenance of 
the interior of the County Courthouse where such 
decoration or maintenance deals with those common 
hallways, offices, etc. which are not a part of the 
physical enclosure of Probate Court?" 

The question of what control over facilities and equip-
ment is to be exercised by a court of general jurisdiction has 
been considered by the Ohio Supreme Court on a number of occasions. 
See Bittikofer v. Babst, 97 Ohio St. 64 (1917); Zangerle v. 
COUrt of Common Pleas, 141 Ohio St. 70 (1943); In Re Rooms 
and Fac1lities of the Common Pleas Court of Mar1on Count , 

0 10 St. 95 ; State, ex re • F1n ey v. Pfe1ffer, 
163 Ohio St. 149 (1955) • -

These decisions reflect a recognition of the independence 
of the judicial power in a tripartite form of government. 
Onder the provisions of R.C. 307.01, however, the authority 
to determine, for example, whether a courthouse shall be 
erected at all and, if so, of what size and style it shall 
be is vested in the boards of county commissioners. These 
decisions, therefore, have of necessity balanced the duties 
and authority vest~d in the boards of county commissioners 
against the necessity of an independent judicial power. 

The duty and authority of the county commissioners in 
respect to courthouses is specified by R.C. 307.01. In 
pertinent part, these provisions read as follows: 

"A courthouse, jail, public comfort station, 
offices for county officers, and a county home 
shall be provided by the board of county commis
sioners when in its judgment any of them are 
needed. Such buildings and offices shall be 
of such style, dimensions, and expense as the 
board determines." 

As discussed in both State, ex rel. Bittikofer v. Babst, 
~upra, and Zangerle v. Court of Common Pleas, supra, although 
the quest~ons of when a courthouse is to be provided and of 
what style, size and expense a courthouse shall be are left to 
the discretion of the commissioners, courts of general juris
diction inherently possess all powers necessary to secure and 
safeguard the free and untrammeled exercise of their judicial 
function and cannot be directed, controlled or impeded therein 
by other branches of the government. 

Thus, in Zangerle, supra, the Court concluded that courts 
of general jurisdiction may pass upon the suitability and 
sufficiency of quarters and facilities for their occupation 
and use, and may exercise control over the courthouse to the 
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extent required to assure the provision, equipment and main
tenance in the courthouse of rooms and facilities essential 
for the Court's proper and efficient operation. 

The situation involved in Zangerle, however, was essen
tially a question as to the right of use of courthouse space 
and the Court subsequently limited Zangerle's very broad 
language concerning a court's right of control. In Re Rooms 
and Facilities of the Common Pleas Court of Marion County, 
supra, and State, ex rel. Finley v. Pfeiffer, supra. 
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As discussed in the Marion County decision, the situation in 
Zangerle did not involve any right of the court to compel re
modeling or even the repair of any part of the courthouse. The 
court in Marion County looked to the discretion vested in the 
board of county commissioners by what is now R.C. 307.01 and con
cluded that the Common Pleas Court has no power to order the 
county commissioners to provide an elevator and a shaft there
fore in its courthouse, even where it has determined that such 
elevator is essential to the efficient performance of the func
tions of that court. 

In State ex rel. Finle¥ v. Pfeiffer, the Court expanded 
upon the distinctions drawn 1n Marion County. In discussing 
the balance necessary between the judicial power of control 
and the authority vested in the commissioners the Court com
mented at pp. 154-155: 

Assuredly, a court of general jurisdiction 
has great inherent power to acquire and control 
the ordinary facilities which are essential to 
secure and safeguard the free and untrarnrnelled 
exercise of its function. However, that inherent 
power can not be exercised except for the acquisi
tion of necessary as dinstinguished from desirable 
quarters and space •••• Many ridiculous results 
would ensue if the inherent power of the Court was 
not confined to the acquisition of the space and 
facilities essential for its proper and efficient 
operation. 

Under the criteria set forth by the Court. in Pfeiffer, 
supra, the power of a court of general jurisdiction to 
compel decoration, maintenance or the provision of space and 
facilities must be evaluated against a standard of reasonable 
necessity. 

Turning to your specific questions, I would first note 
that the Pfeiffer decision explicitly recognized that a probate 
court is a court of general jurisdiction. Further, under the 
amendments of R.C. 2101.01 by House Bill No. 7, effective 
November, 1969 and Senate Bill No. 145, effective 1/l/76, the 
probate court is now a division of the court of common pleas. 
It is clear, therefore, that a probate court is a court of 
general jurisdiction and possesses the inherent power recog
nized in the above discussed decisions of the Supreme Court of 
Ohio. 

The questions you present, therefore, must be evaluated 
in light of the criteria of reasonable necessity set forth 
in Pfeiffer, su~ra. Under the provisions of R.C. 307.01, the 
power to determ1ne the style, size and expense of a Courthouse 
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is vested in the county commissioners. Insofar as your ques
tions represent matte~s of decoration and style, it would 
appear that the question of decoration - whether of the exterior 
of the Courthouse, of its offices and hallways, or of the physical 
enclosure of the court - is one left to determination by the 
commissioners. On the other hand, the probate court has the 
inherent power to acquire and control the ordinary facilities 
which are essential for its proper and efficient operation. 
It seems clear that this power does, in certain circumstances, 
extend beyond the actual physical enclosure of of the court to 
the common hallways the exterior, grounds, etc. 

The test, then, which must be applied in determining what 
authority a probate judge has in respect to decoration and 
maintenance of the courthouse, whether interior or exterior, 
is whether an exercise of the inherent power of the court in a par
ticular matter is warranted because such decoration or maintenance 
is necessary and essential to the operation of the court. Where 
necessity exists, the power of the court may extend beyond the 
actual physical enclosure of the court's chambers, however, 
desirability does not alone constitute necessity. 

It is, therefore, my opinion, and you are so advised 
that: 

1. A probate court has inherent power to acquire and 
control the ordinary facilities necessary and essential 
for its proper and efficient operation. 

2. The inherent power of a court to control the court
house and its facilities may be exercised only to acquire 
necessary as distinguished from desirable quarters, space 
and facilities. 

3. Under the terms of R.C. 307.01, the power to de
termine size, style and expense of a courthouse is vested 
in the board of county commissioners. The exercise of in
herent judicial power relative to such matters is permissible 
only where essential to the proper and efficient operation 
of the court. 

OPINION NO. 76-065 

Syllabus: 

A joint vocational school may, as part of its vocational 
education program, construct and sell single family residences 
on school land which may be subdivided for this purpose. 

To: George C. Smith, Franklin County Pros. Atty., Columbus, Ohio 
By: William J. Brown, Attorney General, September 8, 1976 

You have requested my opinion as to whether a joint 
vocational school has authority to institute a program for the 
construction and sale of residences on school land, which is 
no longer needed for other school purposes. The details of 
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the program are set out in your letter as follows: 

l. Declare approximately ten acres of the one 
hundred fifty acre school site as no longer 
necessary for educational purposes. 

2. Divide the ten acres into six parcels, each 
parcel containing from one to three acres. 

3. Obtain the services of a registered surveyor 
for the subdividing. 

4. Obtain proper zoning from a zoning commission. 

5. Construct one family residences on each of 
the six parcels beginning with the 1976-77 
school year (approximately one residence per 
school year) • 

6. Sell, at public auction, the completed residences. 
The first residence will be sold during late 
spring, 1977. 

7. Materials for said construction will be 
purchased from the uniform supply fund. 

8. Proceeds from the sale of the residences 
will be placed into the general, special 
building, or permanent improvement fund. 

Pursuant to conversations between this office and yours 
it is my understanding that the proposed program is designed 
to provide vocational training to students in the skills 
involved in the construciton trades. On this point I would 
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refer you to R. C. 3313. 90, which requires each "~.chool district 
to establish a vocational education program ad~quate to prepare 
a pupil for an occupation, in accordance with standards adopted 
by the state board of education. Under R.C. 3311.16 et seq., 
any local, exempted village, city, or county school distr1ct 
or combination thereof may join in forming a joint vocational 
school district for the purpose of providing vocational education 
and training for school age youth within the joint vocational 
district. 1965 Op. Att'y Gen. No. 65-017. 

In 1971 Op. Att'y Gen. No. 71-068, I had occasion to 
consider the scope of a school district's authority under R.C. 
3313.90 to establish a vocational education program. Part one 
of the syllabus of that opinion reads: 

1. Through the implementation of vocational 
education programs authorized under Section 
3313.90, Revised Code, a school may engage 
and compete in private enterprise, even at 
a profit, so long as such program is reason
ably necessary to fulfill the requirements of 
the school's curriculum. 

This opinion was in response to a question of whether a board of 
education, as part of its carpentry and electrical class 
curriculum, could contract with private individuals or companies 
to furnish student labor for the construction of a house. 
Other training programs, ~~ilarly designed to involve students 
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in various occupations competing in private enterprise, were 
also proposed. In concluding that such activities were within 
the scope of a school board's authority I approved and followed 
1971 op. Att'y Gen. No. 71-026, in which I held that joint 
vocational school facilities may be used to prepare and serve 
meals to community organizations as a part of the training in 
a vocational food service program offered by the school. 

The same principles and test relied on in Op. Nos. 
71-026 and 71-068 are applicable in the present case. Boards 
of education are creatures of statute and are limited to those 
powers which are expressly given or necessarily implied. 
Schwing v. McClure, 120 Ohio St. 335 (1929). However, it 
has also been held that such boards are given wide discretion 
in adopting rules and regulations to carry out their statutory 
functions, Greco v. Roper, 145 Ohio St. 243, 249 (1945). As 
I noted in Opinion No. 71.-026, supra: 

••• "The school laws must be liberally 
construed in order to carry out their 
evident policies and conserve the interests 
of the school youth of the state, and any 
doubt must be resolved in fav~r of the con
struction that will provide a practical method 
for keeping the schools open and in operation." 
48 o. Jur. 2d 677; Rutherford v. Board of 
Education, 127 Ohio St. 81, 83 (1933). 

Because of the clear mandate of the General Assembly in R.C. 
3313.90 that vocational education programs be developed and 
made available, I conclude that a joint vocational school may, 
as part of a vocational education program, construct and sell 
single family residences on land owned by the joint vocational 
school district. 

The details of the proposed program raise another question, 
which I understand, pursuant to conversations between this 
office and yours, is your primary concern and the reason for 
this opinion request. Specifically the proposal calls for the 
subdivision of a ten acre tract of land into six separate lots, 
on each of which would be built a house. The ten acre tract 
would therefore, be sold piecemeal as each house is completed. 

You have referred to 1974 Op. Att'y Gen. No. 74-002. 
Part four of the syllabus of that opinion reads as follows: 

"4. The board of education may not divide 
property into smaller parcels to be offered 
separately at the public auction." 

As indicated in the syllabus, that opinion was in response 
to a question whether a school board in selling a tract of 
land pursuant to R.C. 3313.41 could divide that tract into 
smaller parcels to be sold separately. That opinion can and 
should be distinguished from the situation you have described. 

While Opinion No. 74-002 considered the sale of a tract 
of land by what would essentially be several concurrent trans
actions for the sale of portions of that tract, the situation 
you describe is not in fact the subdivision of land where the 
entire tract is being sold. Contrary to your description of 
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the proposal the ten acre tract is needed for educational 
purposes, that is as a site for the construction of houses 
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as part of the proposed vocational training program. Under 
the proposal no lot would be sold until completion of the 
cons·t:ruc·t:ion of the house on an estimated schedule of one 
house per year. When such construction is completed and the 
house is to be sold, R.C. 3313.41 would provide guidelines for 
the sale. 

With respect to the subdivision of the ten acres into 
lots on which the houses are to be built, I am of the opin-
ion that authority for such a subdivision is necessarily im
plied by a board's authority to provide vocational training. 
As I noted in Opinion No. 72-068, a school district may pur
suant to R.C. 3313.90 engage and compete in private enter
prise, so long as the program is reasonably necessary to ful
fill the requirements of the school's curriculum. The sub
division of land into lots, which con;ply with any applicable 
planning and zoning and platting requirements, is a reasonable 
and necessary incident to any program for the construction and 
sale of houses. See, for example, R.C. Sections 711.05, 713.09 
and 713.13. -

Therefore, when a school district has adopted a vocational 
educational program, which provides for the construction and sale 
of single-family residences, it may undertake the necessary sub
division of land to be used in order to facilitate the sale of 
each house as it is completed. 

Since the foregoing is responsive to your specific ques
tion, I make no comment regarding the propriety of other de
tails of the proposed program. 

In specific answer to your question, then, it is my opin
ion and you are so advised that a joint vocational school may, 
as part of its vocational education program, construct and 
sell single family residences on school land which may be 
subdivided for this purpose. 

OPINION NO. 76-066 

Syllabus: 

A combined general health district may provide for the 
rental of quarters by virtue of the contract signed pursuant 
to R.C. 3709.07 and R.C. 3709.28 which allows the board of 
health to alter, change, or create items in the appropriations. 
(1954 Op. Att'y Gen. No. 3499 affirmed and followed; 1972 Op. 
Att'y Gen. No. 72-098 distinguished.) 

To: Roger R. Ingraham, Medina County Pros. Atty., Medina, Ohio 
By: William J. Brown, Attorney General, September 17, 1976 

You have requested an opinion as to the following: 

"May a combined general health district 
enter into a contract for the rental of space 
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relying on 1954 Op. Att'y Gen. No. 3499 in 
light of recent Attorney General Opinions?" 

OAG 76-066 

As described in your request, the space being utilized 
by the Medina County General Health District, a combined general 
health district under R.C. 3709.07 is not adequate to meet the 
District's expanding needs and there is no more space available 
in county buildings. The District desires to rent additional 
space. 

R.C. 3709.01 mandates that the state shall be divided 
into health districts with each city constituting a "city 
health district" and all the townships and villages in each 
county combining to constitute a "general health district." 
R.C. 3709.07 allows one or more city health districts to 
unite with a general health district in the formation of a 
~ingle district. A combined district is formed by a contract, 
for the administration of health affairs, between the district 
advisory council of the general health district and the legislative 
authorities of the cities. Such contract shall state the proportion 
of expenses of the board of health or health department of the 
combined district to be paid by the city or cities and bv the 
original general health district. R.C. 3709.28 deals with the 
annual estimate for current expenses and apportionment by the 
county auditor. The board of health of a general health district 
certifies to the county auditor an appropriation measure setting 
forth amounts for current expenses with an estimate in itemized 
form of the several sources of revenue available. The auditor 
then apportions the appropriation, which is fixed by the county 
budget commission, among the townships and municipal corporations 
composing the health district on the basis of taxable valuations. 
The auditor retains one half this amount from his semiannual 
apportionment of funds to be placed in the "district health 
fund." Subject to the aggregate aJl!,ount available and approval 
of the budget commission, the board of health may transfer 
funds from one item to another item, increase or decrease any 
item, create new items, make additional appropriations, or 
create new appropriations. When a general health district has 
been united with a city health district located therein, as in 
the case of the Medina County (combined] General Health Distric-t, 
the chief executive of the city shall certify to the county auditor 
the total amount due from the municipal corporations and townships 
in the district as provided in the contract. After approval by the 
county budget commission the county auditor shall apportion the 
amounts certified and withhold the sums apportioned. 

R.C. 3709.34 states: 

"The board of county commissioners or the 
legislative authority of any city may furnish 
suitable quarters for any board of health or 
health department having jurisdiction over all 
or a major part of such county or city." 

. The Medina County General Health District, even though it 
des~res to rent space and has funds available, may not do so if 
a statutory duty exists elsewhere to provide suitable 
quarters. Since R.C. 3709.34 appears to give the board of health 
a degree of discretio~ in the creation of appropriation items, 
whether R.C. 3709.34 ~s mandatory or optional seems to be dis
positive of the question posed. 
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You have pointed out that various opinions of my predecessors 
place the duty of providing space on the county commissioners. You 
also have pointed out that a distinction set forth in 1954 Op. Att'y 
Gen. No. 3499, which would allow a combined general health district 
to rent space, does not appear to have been followed thereafter, 
and you present a question now as to the validity of that 1954 
Opinion. 

There have been four opinions touching on this question: 

1. 1932 Op. Att'y Gen. No. 3989. The council of a 
municipality must provide suitable quarters for 
the board of health of a city health district, 
and consequently a city board of health has no 
authority to rent the same. 

2. 1949 Op. Att'y Gen. No. 1085. County commissioners 
must provide suitable quarters for the board of a 
general he~lth district. 

3. 1954 Op. Att'y Gen. No. 3499 (distinguishing 
1949 Op. Att'y Gen. No. 1085). In a combined 
general health district formed by the un1on of 
a general health district and a city health 
district, the item of rent is a proper item to 
be budgeted by the health commissioner in his 
annual budget, where such health district is 
occupying private quarters for rent which must 
be paid. 

4. 1972 Op. Att'y Gen. No. 72-098. A board ~f 
county commissioners must provide suitable 
quarters for the county health department either 
inside the county courthouse or elsewhere. 

It would appear that the 1954 Opinion is directly on point 
to your problem and should be controlling when applied to a com
bined general health district formed by uniting a general health 
district with a city health district. My 1972 Opinion relied 
very heavily on the mandatory nature of the word "may" as used 
in the Revised Code. Where the public has an interest in the 
exercise of the powers conferred, "may" is construed as "shall" 
or "must". See, 1932 Op. Att'y Gen. No. 3989. The public 
interest requTres th.?.t the board carry out the duties imposed 
upon it by statute, however, if facilities have been provided 
for in the contract, by rental or otherwise, then the duty toward 
the public interest has been satisfied. 

In 1972 Op. Att'y Gen. No. 72-098, I was questioned con
cerning the removal of a county health department from the 
Clinton County Courthouse. The Health Commissioners desired 
that the board of county commissioners provide space elsewhere. 
The duty was found to rest on the county board to provide suit
able quarters because the combined general health district in 
Clinton County had not seen fit to provide otherwise. The 
instant situation is different because the contract establishing 
the combined district provided funds sufficient for it to ap
propriate for rental space, without requiring one of the parties to 
reallocate to the district additional resources in the form of 
public office space. 
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Therefore, it is my opinion and you are so advised that a 
combined general health district may provide for the rental of 
quarters by virtue of a contract which allows for funds to be 
used for rental expenses and which is signed pursuant to R.C. 
3709.07 and 3709.28 --which allow the board of health to alter, 
change, or create items in appropriations. (1954 Op. Att'y Gen. 
No. 3499 affirmed and followed~ 1972 Op. Att'y Gen. No. 72-098 
distinguished.) 

OPINION NO. 76-067 

Syllabus: 

1. The term "on duty" as used in Section 4155.04, Ohio Re
vised Code, is not defined by statute nor is it a state of the art 
word and therefore should be interpreted in keeping with its common 
usage and in light of the legislative intent to provide safe work
ing practices and conditions in the mines. To be on duty the mine 
foreman must at all times be performing his duties or at least 
physically present and capable of performing these duties when the 
occasion arises. 

2. The provisions of Section 4155.04, Ohio Revised Code, 
establish a minimum requirement that one mine foreman must be 
on duty at all times while a mine is in operation and such re
quirement cannot be increased or decreased by promulgation of a 
rule by the Ohio Division of Mines. However, Section 4155.04, 
Ohio Revised Code, does not establish the mine operators' sole 
obligation to provide certified foremen and the Division of Mines 
may establish by guideline rules as to when additional mine foremen 
are necessary for safe operation of a mine. 

3. Only persons filling the position of mine foreman 
fireboss, and mine electrician need be certified in accordance 
with Sections 4151.17 through 41)1.21, Ohio Revised Code. 

4. Pursuant to its authority under Section 4151.03, Ohio 
Revised Code, the Ohio Division of Mines may establish experience 
requirements, by rule, for temporary mine foremen if such a rule 
is deemed to be necessary and not inconsistent with the mining 
laws of this state. 

5. A mine foreman may delegate his supervisory duties to 
non-certified men pursuant to Section 4155.02, Ohio Revised Code 
but must determine that the individiual is capable of performing 
the duties. The foreman remains responsible for the supervisory 
responsibilities. 

6. In keeping with the legislati'le intent of the mining 
laws to provide safe working practices and conditions in mines, 
the supervision of inexperienced miners required by Section 
4155.03, Ohio Revised Code, although undefined, must be a type 
which will assure the safety of an inexperienced miner in per
forming his specific duties. Whether or not such supervision 
is required to be constant supervisions will largely depend on 
the nature of the work to be performed by the inexperiencad 
miner. 
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7. The phrases "working with an experienced miner" and 
"working alone" as used in Sections 4155.03 and 4155.04, Ohio 
Revised Code, are neither specifically defined nor state of the 
art words and, therefore, should be interpreted in light of the 
specific job to be performed, the type of supervision necessary 
to pr.ovide safety, and in keeping with their common usage. 

8. There are no standards set out in Section 4155.03, nor 
any other provision of the Revised Code, to determine when a miner 
is competent to work alone as that term is used in Section 4155.03, 
Ohio Revised Code. Again looking to the legislative intent of 
the mining laws, a miner would be "competent to work alone" when 
he is capable of safely performing his work alone. 

9. There are no provisions other than the requirement of 
Section 4155.04, Ohio Revised Code, requiring a certified foreman 
to supervise a miner once ,he is determined to be competent to 
wor~ alone. 

10. The prov~s~ons of Section 4155.24, Ohio Revised Code, 
which prohibit an inexperienced miner from ~'larking "by himself" 
when read in pari materia with other provisions of the mining 
laws indicates that such language was intended to mean that an 
inexperienced miner must work with an experienced miner until 
qualified to work alone. 

11. The term "miner" as used in Chapter 4151., 4153., and 
4155. of the Ohio Revised Code is more inclusive in meaning than 
"those workers at the face of the mine." A miner, for purposes 
of the mining laws of Ohio, is any person working in a "mine" as 
that term is defined in Section 415l.Ol(A) of the Revised Code. 

To: Helen W. Evans, Director, Dept. of Industrial Relations, Columbus, Ohio 
By: William J. Brown, Attorney General, September 22, 1976 

Your request for my opinion reads as follows: 

1. Section 4155.04 of the Ohio Revised Code states 
in part, "All such mines shall have at least one certi
fied foreman on duty at all times when men are employed 
in the mining of coal." What. is meant by "on duty" under 
this section? 

2. Does the above quoted portion of Section 4155.04 
of the Ohio Revised Code establish the mine operator's sole 
obligation to provide certified foremen or does it merely 
establish a minimum requirement which the Division of Mines 
may increase by rule? 

3. Do all persons in a mine who occupy supervisory 
positions have to be certified in accordance with Sections 
4151.17 through 4151.21 of the Ohio Revised Code, when 
Section 4155.06 of the Ohio Revised Code does not apply? 

4. Section 4155.06 of the Ohio Revised Code provides 
that miners without certificates may be appointed as tem
porary foremen. Although no experience requirements are 
specified in the statute for these temporary appointees, 
can the Division of Hines establish such requirements by 
rule? 
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5. Under Section 4155.02 of the Ohio Revised Code, 
the mine foreman may delegate his duties to men who "in his 
judgment are competent to perform them." Does this language 
enable the mine foreman to assign supervisory duties to non
certified men? 

6. Section 4155.03 of the Ohio Revised Code requires 
that the mine foremen have the work of an inexperienced per
son supervis~d until that person is deemed competent. Does 
this section require the constant supervision of the inex
perienced miner throughout his work day or is some other 
standard intended? 

7. What kind of proximity is intended by the language 
"working with an experienced miner" as used in Section 4155.03 
of the Ohio Revised Code? Conversely what is meant by "work
ing alone" as used in this same section? 

8. What criteria must be met in order to be "competent 
to work alone" as that phrase is used by Section 4155.03 of 
the Ohio Revised Code? 

9. Once a man is competent, is there any requirement, 
other than that of Section 4155.04 of the Ohio Revised Code, 
that he be supervised by a certified foreman? 

10. When Section 4155.24 of the Ohio Revised Code pro
hibits an inexperienced miner from working "by himself" should 
that language be construed to mean that he must work with an 
experienced miner or is a more literal interpretation appro
priate? 

11. Does "miner" as used in Chapters 4151., 4153., and 
4155. of the Ohio Revised Code mean those workers at the 
face of the mine, or is it more inclusive? 

In response to your first question the words "on duty" as 
used in Section 4155.04, Ohio Revised Code, are not specifically 
defined in the mining laws nor are they "state of the art" terms. 
A search of other state jurisdictions and federal laws has not 
produced a legal or judicial definition of these words with re
spect to mining operations. However, a somewhat analogous 
situation was presented in the case of u.s. v. Denver & R.G.R. Co., 
197 F. 629 (U.S.D.C., 1912). This case arising ~n New Mexico 
raised the question of when trainmen were, within the statutory 
term, "on duty." The Court at page 631 stated as follows: 

"It is doubtful if any definition of 
the words 'on duty' can be clearer than the 
words themselves. Manifestly, however, they 
mean to be either actually engaged in work 
or to be charged with present responsibility 
for such should occasion for it arise." 

The Court, in other words, looked to the normal meaning of 
the words and then went on to apply that definition within the 
context of the legislation in which the word~ were used. The same 
must be done by the Division of Mines with respect to the mining 
laws. The intent of the legislature in enacting the mining laws 
was to provide safe working practices and conditions in the mines. 
Obviously, the legislature felt that a safe practice is to keep a 
mine foreman "on duty" at all times. A mine foreman has many sta-

<ktnhl'f 197h ·\t.h. Shl'l"h 
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tutorily defined duties as well as many other duties. It there
fore seems clear that the mine foreman to be "on duty," must at all 
times be performing his duties or at least physically present and 
capable of performing them when the occasion arises. 

In response to your second question section 4155.04, Ohio 
Revised Code states as follows: 

"The owner, lessee, or agent of each 
mine who is an employer as defined in sec
tion 4123.01 of the Revised Code, or any 
mine working three or more men, shall employ 
a certified mine foreman. In gaseous mines, 
only a holder of a first class mine foreman's 
certificate shall be employed as mine foreman. 
In other mines, the foreman and assistant 
foreman must hold a second class mine fore
man's certificate. All such mines shall have 
at least one mine foreman on duty at all times 
which men are employed in the loading or min
ing of coal. 

"No owner, lessee, agent, or operator of 
mine shall willfully refuse or neglect to com
J?lY with this section." (Emphasis added.) 

The clear import of R.C. 4155.04 is that a mine shall not 
operate without at least one mine foreman on duty. This section 
should not be viewed as the exclusive, or controlling statute 
with regard to a mine operator's responsibility to provide 
foremen. There are, in fact, other provisions of the mining 
laws which have a direct effect on the number of mine foremen 
which need to be on duty at specific times in a mine. The 
thrust of this statute is to insure that a mine is never in 
operation without at least one mine foreman on duty. For 
example, all the mine's foremen cannot leave the prendses to 
go to lunch at the same time. One must remain on duty while 
the mine is in operation, even if he has no specific duties 
to be performed at that time. 

This statute is clear, specific, and establishes a minimum 
standard for safe operation of a mine. R.C. 4151.03 which is 
the grant of rule-making authority to the Division of Mines 
requires that rules promulgated shall not be inconsistent with 
the mining laws of this state. Therefore, the Division of Mines 
cannot make a specific rule which requires any less than one mine 
foreman to be on duty at all times, as such a rule would conflict 
with R.C. 4155.04. Neither do I believe it would be consistent 
with Chapter 4155. to adopt a rule establishing an absolute and 
higher minimum than set out in R.C. 4155.04. However, inasmuch 
as the legislature has set the minimum at "at least" one mine 
foreman, there is ~apparent legislature expectat~on that additional 
foremen shall be on duty if required in any given operation. Since 
it is the duty of the Division of Hines to, generally, ensure the 
health and safety of mining operations by rule, it would be con
sistent with R.C. 4155.04 for the Division to establish guide-
line rules as to where additional foremen are necessary for safe 
operation. 

In response to your third question, it is clear from a read
ing of the certification provisions set out in R.C. Chapter 4155. 
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that the only positions which must be filled by certificate holders 
are mine foremen, fire bosses and mine electricians. 

Section 4151.17 states in part as follows: 

"The mine examining board shall conduct 
examinations.for offices and positions in the 
division of mines, and for mine foremen, mine 
electricians, and fire bosses, as follows: 

(A) Division of mines; 
(1) Deputy mine inspectors; 
(2) Electrical inspectors; 
(3) Superintendent of rescue stations; 
(4) Assistant superintendents of rescue 

stations; 
(5) Mine chemists at division of mines 

laboratory; 
(6) Gas storage well inspector. 
(B) Mine foremen: 
(1) Foreman of gaseous mines; 
(2) Foreman of nongaseous mines. 
(C) Fire bosses. 
(D) Mine electricians • " 

Section 4151.23 states in part as follows: 

"The mine examining board shall issue the 
following certifi·cate t~ those applicants who 
pass their examination: 

(A) First class certificates for foremen 
of gaseous mines; 

(B) Second class certificates for foremen 
of nongaseous mines; 

(C) Certificates for fire bosses; 
(D) Certificates for mine electricians." 

Therefore, in answer to your question, all persons in a mine 
who occupy supervisory positions do not have to be certified in 
accordance with R.C. 4151.17 through 4151.21 when R.C. 4155.06 
does not apply. Only the above enumerated individuals are re
quired by statute to be certified. 

In response to your fourth question, the Division of ~ines 
has rule-making authority pursuant to R.C. 4151.03 which states 
as follows: 

"The division of mines shall enforce and 
supervise the execution of all laws enacted 
for the health and safety of persons and the 
protection and conservation of property within, 
about, or in connection with mines, mining, 
and quarries, and for such purpose shall make, 
publish and enforce necessary rules and regu
lations not inconsistent with the mining laws 
of this state." 

As is apparent such rule-making authority is limited to rules 
or regulations which are "necessary" and "not inconsistent with 
the mining laws." Experience requirements for temporary foremen 

Ol.:lohcr 1976 Ad\. Shl'l'h 
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appointed pursuant to R.C. 4155.06 may be established by the 
Division of Mines, by rule, if such requirements are deemed 
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by the Division to be "necessary." Since the legislature adopted 
the mining laws to provide for safe working practices and condi
tions in mines, the Division of Mines must determine whether or not 
experience requirements are needed to provide and promote the 
policy of the legislature. It would certainly not be inconsistent 
with the mining laws to adopt such experience requirements. The 
position filled by a foreman calls for a man of more experience 
than the average miner and, when an emergency requires appointment 
of a temporary foreman, the conditions which demand the position 
be filled by a man with reasonable experience in order to provide 
safe working conditions still exist. Therefore, the Division of 
Mines in the sound exercise of its discretion may adopt rules re
quiring a temporary foreman to have certain experience qualifications. 

In response to your fifth question R.C. 4155.02 states as 
follows: 

"Under the direction of the superin
tendent in charge of a mine, the mine fore
man shall carry out Chapters 4151., 4154., 
4155., 4157., and sections 1509.18 and 
1509.19 of the Revised Code, see that the 
regulations prescribed for each class of 
workmen under his charge are carried out, 
and see that any deviations from any of them 
are promptly adjusted. This section does 
not prohibit the mine foreman from delegat
ing any of his duties, except those which 
are subject to the limitations of such chap
ters, to men who in his judgment are compe
tent to perform them, but such delegation 
shall not relieve the mine foreman from the 
responsibility of having these duties pro
perly performed. 

"No person shall willfully refuse or 
neglect to comply with this section." 

This section permits a mine foreman to delegate any of his 
duties unless specifically prohibited from so doing to whomever 
"in his judgment are competent to perform them." There is no 
limitation in this section or any other which would permit such 
delegation only to certificate holders. Therefore, it is per
missible for a foreman to delegate duties which may include those 
which are supervisory in nature to non-certified employees. It 
should be further noted that R.C. 4155.03 specifically permits 
delegation of supervisory duties in the following language: 

"Unless the miner or loader has the re
quired qualifications, the mine foreman, or 
the person whom he delegates as overseer,-
shall supervise the work of such miner or 
loader as to the manner in which he performs 
his duties, and shall instruct him concerning 
all things relating to his safety, and shall 
further instruct such miner or loader not to 
handle or use any explosives, except in the 
mine foreman's or overseer's presence, until 
such time as he is competent to handle and 
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The mine foreman, however, bears a heavy responsibility in 
delegating his duties to other employees. He must determine that 
the individual he is appointing to act for him to be competent to 
perform the task. In view of the fact that the very lives of miners 
may be a stake in the performance of a mine foreman's responsibil
ties the mine foreman must very carefully match the abilities of 
the appointee to the requirements and dangers of the task at hand. 
It may very well be that for the mine foreman to properly delegate 
his duties, the employee to which such duty is delegated will need 
to have the same level of skill, experience and competence as the 
foreman himself. 

In response to your sixth question, as I indicated in answer 
to your first question, interpretations of the mining laws must be 
carried out in light of the objectives of the legislature in pro
viding safe working practices and conditions in mines. R.C. 
4155.03 does not set out specific standards for supervision. 
Therefore, where R.C. 4155.03 requires supervision of inexperienced 
miners, that supervision must be of a type which will assure the 
safety of an inexperienced miner in performing his specific duties. 
Whether or not such supervision is required to be constant super
vision will largely depend on the nature of the work to be per
formed by the inexperienced miner. 

In response to your seventh question, again the words "work
ing with an experienced miner" and "working alone" as used in 
R.C. 4155.03 are undefined by statute. Nor are there any inter
pretations from any other state or federal jurisdictions which 
would be of help here. The statute itself does not suggest a 
"proximity," which you question. However, again I point out 
that the overall intent of the legislature in enacting the mining 
laws was to provide safe working practices and conditions. The 
interpretation of the terms you question must be made w~th the 
safety of miners in mind. The words, and the degree of safety 
provided through the Division of Mines interpretation of them, 
will depend largely on the needs of the specific job to be per
formed and the type of supervision necessary to provide safe 
working conditions. 

In response to your eighth question, there are no standards 
set out in R.C. 4155.03 or any other provision of the Revised 
Code to determine when a miner is "comoetent to work alone'' as 
the phrase is used in R.C. 4155.03. Again such language must 
be interpreted in light of the intent of the legislature to pro
vide safe working practices and conditions. Consequently, a 
miner would be "competent to work alone" when he is capable of 
safely perfo~ing his work alone. 

In response to your ninth question, there are no provisions 
other than the requirement of R.C. 4155.04 requiring a certified 
foreman to supervise a miner once he is determined to be competent 
to work alone. 

In response to your tenth question, the requirement in R.C. 
4155.24 that prohibits an inexperienced miner from working "by 
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himself" must be read in pari materia with the second paragraph 
of the same section as-well as w1th R.C. 4155.03. 

Section 4155.24 states as follows: 

"No person shall work by himself as a 
miner in a coal mine without having pro
duced satisfactory evidence to the mine boss 
of such mine that he has worked at least one 
year with, or as a practical coal miner. 
This section applies only to mines generat
ing firedamp, gas, or combustible matter. 

"No mine boss of a coal mine shall per
mit anyone to mine coal in such mine until 
such person is qualified, unless he is accom
panied by a competent coal miner." (Emphasis 
added.) 

Further, the provisions· of R.C. 4155.03 require that an in
experienced miner have his work supervised by the mine fora~an 
or overseer unless working with an experienced miner. 

Thus when these sections are read in pari materia it becomes 
evident that an inexperienced miner must work with an experienced 
miner, or under the supervision of a miner foreman or overseer, 
until he is competent to work alone. A literal interpretation 
would not be appropriate in that a literal interpretation of "by 
himself" would seemingly permit two inexperienced miners to work 
together. Such an interpretation is not consistent with the 
obvious intent of the legislature when the mining laws are viewed 
in their entirety. 

Finally, in answer to your eleventh question, the term "miner" 
is more inclusive in meaning than "those workers at the face of the 
mine." Miner is not specifically defined in Chapters 4151. , 4153., 
or 4155., of the Revised Code. However, the term "miner" in common 
usage means those people working in a mine. The term "mine" is 
defined in Section 415l.Ol(A) as follows: 

"(A) 'mine' means an underground or sur
face excavation or development with or without 
shafts, slopes, drifts, or tunnels for the ex
traction of coal, gypsum, asphalt, rock, or 
other materials containing the same, exclud-
ing natural gas and petroleum, with hoisting or 
haulage equipment and appliances for the extrac
tion of such materials; and embraces the land 
or property of the mining plant, the surface, 
and underground, that is used for or contributes 
to the mining properties, or concentration or 
handling of coal, gypsum, asphalt, rock, or 
other materials containing the same." 

It, therefore, follows that, when considering the intent of 
the legislature to provide safe working conditions and practices 
in mines for purposes of the mining laws of Ohio, a miner is 
any person working in a "mine" as that term is defined in R.C. 
4151. 01 (A) • 

In specific answer to your questions it is my opinion, a~d 
you are so advised, that: 
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1. The term "on duty" as used in Section 4155.04, Ohio 
Revised Code, is not defined by statute nor is it a state of the 
a:r:: i: word and therefore should be interp1·eted in keeping with its 
common usage and in light of the legislative intent to provide 
safe working practices and conditions in the mines. To be on duty 
the mine foreman must at all times be performing his duties or at 
least physically present and capable of performing these duties 
when the occasion arises. 

2. The provisions of Section 4155.04, Ohio Revised Code, 
establish a minimum requirement that one mine foreman must be 
on duty at all times while a mine is in operation and such require
ment cannot be increased or decreased by promulgation of a rule 
by the Oh.i.o Division of Mines. However, Section 4155.04, Ohio 
Revised Code, does not establish the mine operators' sole obliga
tion to provide certified foremen and the Division of Mines may 
establish by guideline rules as to when additional mine foremen 
are necessary for safe operation of a mine. 

3. Only persons filling the positions of mine foreman 
fireboss, and mine electrician need be certified in accordance 
with Sections 4151.17 through 4151.21, Ohio Revised Code. 

4. Pursuant to its authority under Section 4151.03, Ohio 
Revised Code, the Ohio Division of Mines may establish experience 
requirements, by rule, for temporary mine foremen if such a rule 
is deemed to be necessary and not inconsistent with the mining 
laws of this state. 

5. A mine foreman may delegate his supervisory duties to 
non-certified men pursuant to Section 4155.02, Ohio Revised Code 
but must determine that the individual is capable of performing 
the duties. The foreman remains responsible for the supervisory 
responsibilities. 

6. In keeping with the legislative intent oi the mining 
laws to provide safe working practices and conditions in mines, 
the supervision of inexperienced miners required by Section 
4155.03, Ohio Revised Code, although undefined, must be a type 
which will assure the safety of an inexperienced miner in per
forming his specific duties. Whether or not such supervision 
.is req·uired to be constant supervisions will largely depend on 
the nature of the work to be performed by the inexperienced 
miner. 

7. The phrases "working with an experienced miner" and 
"working alone" as used in Sections 4155.03 and 4155.04, Ohio 
Revised Code, are neither specifically defined nor state of the 
art words and, therefore, should be interpreted in light of the 
specific job to be performed, the type of supervision necessary 
to provide safety, and in keeping with their common usage. 

8. There are no standards set out in Section 4155.03, nor 
any other provision of the Revised Code, to determine when a miner 
is competent to work alone as that term is used in Section 4155.03, 
Ohio Revised Code. Again looking to the legislative intent of 
the mining laws, a miner would be "competent to work alone" when 
he is capable of safely performing his work alone. 

9. There are no provisions other than the requirement of 
Section 4155.04, Ohio Revised Code, requiring a certified foreman 
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to supervise a miner once he is determined to be competent to 
work alone. 
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10. The provisions of section 4155.24, Ohio Revised Code, 
which prohibits an inexperienced miner from working "by himself" 
when read in parg materia with other provisions of the mining 
laws indicates t at such language was i::ltended to mean that an 
inexperienced miner must work with an experienced miner until 
qualified to work alone. 

11. The term "miner" as used in Chapters 4151. , 415 3. , and 
4155. of the Ohio Revised Code is more inclusive in meaning than 
"those workers at the face of the mine." A miner, for purposes 
of the mining laws of Ohio, is any person working in a "mine" as 
that term is defined in Section 415l.OllA) of the Revised Code. 

OPINION NO. 76-068 

Syllabus: 

1) A board of education may not by regulation avoid the 
restriction imposed by R.C. 3307.38l(A) (3) on the salary which 
may be paid to a retired teacher who is re-employed for temporary 
service. 

2) R.C. 3307.38l(A) (3) requires that a retired teacher, 
who is re-employed as a substitute and is assigned to one 
specific position for more than sixty days, may not be paid 
more than the minimum salary, which pursuant to R.C. 3319.10 is 
paid to other substitutes, who have been assigned to one specific 
position for more than sixty days. 

To: Lawrence S. Huffman, Allen County Pros. Atty., Lima, Ohio 
By: William J. Brown, Attorney General, September 22, 1976 

I have before me your request for my opinion concerning 
the compensation of retired school teachers, who have been 
re-employed as substitute teachers pursuant to R.C. 3307.381 
and R.C. 3319.10. Pertinent to your re~uest is Section 5.77 
of the adopted regulations of the board of education in 
question. That provision reads: 

Section 5.77 Substitute Teachers. All 
substitute teachers, both day to day and 
long term, shall be hired in accordance 
with provisions of the Ohio Revised Code 
and shall be paid according to the 
following schedule. 

A. For 1-5 days in the same position 
at $23.00 per day. 

B. For 6-15 days in the same position 
at $28.00 per day. 
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C. For 16-25 days in the same position 
at $32.00 per day. 

D. For 26-59 days in the same position 
at $37.00 per day. 

E. For 60 or more days in the same position 
at a per diem salary equivalent to, and 
based upon, the salary of regularly 
salaried employees. 

Given this background you have posed the following 
questions: 

1. Does the existence of policy 5.77 as written 
negate the restrictiorls seemingly imposed by 
[R.C. 3307.38 (A) (3)]? 

OAG 76-068 

2. Is it indeed both 1-sgal and proper to pay retired 
teachers at a per diem salary based upon their train
ing and experience even though that salary, while 
consistent with this policy, does place them at rates 
higher than those of other teachers. 

With respect to your first question R.C. 3307.381 discusses 
the employment of retired teachers for temporary service. It 
reads in pertinent part as follows: 

(A) A former teacher rece~v~ng a 
service retirement allowance from the 
state teachers retirement system, and 
referred to in this section as a super
annuate, may be employed for temporary 
service as a teacher, provided: 

(1) At least sixty calendar days 
have elapsed since the effective date of 
his retirement. 

(2) Such employment does not exceed 
one hundred school days, or the equivalent 
thereof in fractional service, during any 
year beginning the first day of September 
and ending with the thirty-first day of 
August next following. 

(3) The compensation of any super
annuate so employed shall not exceed that 
for persons employed for substitute service. 

(Emphasis added.) 

While boards of education have broad powP.rs under R.C. 
3313.20 and R.C. 3313.47 to provide for the operation of their 
schools, it is well settled that these powers are to be strictly 
construed and limited to those expressly granted or necessarily 
implied by statute. Dayton Teachers Assn. v. Dayton Bd. of 
Edn., 41 Ohio St. 2d 127 (1975): Schwing v. McClure, 120 Ohio 
St. 335 (1929). In addition, in the case of substitute teachers, 
R.C. 3319.10 implies authority to fix compensation within the 
limits set forth in that section. 

Octohcr 1976 Adv. Sheet> 
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However, when a general provision, such as those on. which 
a board's regulations are based, conflicts with a specific 
statutory provision, the specific must control. R.C. 1.51. 
R.C. 3307.39l(A) (3) imposes a specific limitation on the salary 
which may be paid to a retired teacher who has been re-employed 
for temporary service. Therefore, in answer to your first ques
tion, a board of education may not by adopted policy or regu
lation negate the specific limitations imposed by the General 
Assembly in R.C. 3307.381. 

However, while school board policy itself cannot negate 
the restriction in R.C. 3307.38l(A) (3), your second question 
also requires a consideration of R.C. 3319.10 in determining 
the effect of R.C. 3307.38l(A) (3). That section provides for 
the employment of teachers as substitutes and establishes a 
minimum salary requirement in the case of substitute teachers 
who are assigned to one position for more than sixty days. It 
reads in pertinent part: 

"Teachers may be employed as substitute teachers 
for terms not to exceed one year for assignment as ser
vices are needed to take the place of regular teachers 
absent on account of illness or on leaves of absences 
or to fill temporary positions created by emergencies; 
such assignment to be subject to termination when such 
services no longer are needed. 

It is signiflcant that the General Assembly did not require 
that such substitute be paid at a rate equal to that for regular 
teachers with comparable experience, but only that they be paid 
no less than the minimum salary on the current adopted salary 
schedule for regular teachers. 

You have indicated that aside from the retired teachers, 
who are employed as substitute teachers, most substitutes are 
teachers with five or fewer years of teaching experience. In 
practice then any rate of compensation based on training and 
experience would necessarily result in compensation being paid 
to the retired teacher which is in excess of that paid to 
other substitute teachers. Consequently, such a policy of 
compensation for retired teachers, who are employed as substitute 
teachers, is contrary to and prohibited by R.C. 3307.38l(A) (3). 

In specific answer to your questions, it is my opinion and 
you are so advised that: 

1) A board of education may not by regulation avoid the 
restriction imposed by R.C. 3307.38l(A) (3) on the salary which 
may be paid to a retired teacher who is re-employed for temporary 
service. 

2) R.C. 3307.38l(A) (3) requires that a retired teacher, 
who is re-employed as a substitute and is assigned to one 
specific position for more than sixty days, may not be paid 
more than the minimum salary which pursuant to R.C. 3319.10 
is paid to other substitutes who have been assigned to one 
specific position for more than sixty days. 
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OPINION NO. 76-069 

Syllabus: 
1. The court exercising jurisdiction over the proceeding 

will approve fees and expenses not to exceed amounts fixed by 
county commissioners for payments to counsel for legal serv
ices provided pursuant to R.C. 120.33. 

2. A public defender, provided pursuant to R.C. 120.33, 
for municipal court appearances on misdemeanors, and felony 
preliminary hearings and bindovers should be pald after pre
sentation and processing of the proper order from the court 
fixing and cerifying the amount. 

3. The municipal court fixes and certifies amounts to be 
paid pursuant to R.C. 120.33, which are not to exceed the amounts 
previously approved by the county commissioners. 

4. (A) Partners, associates and employees of village 
.solicitors may be appointed to represent indigent defendants 
pursuant to R.C. Chapter 120, and are not proscribed from such 
appointment by R.C. 120.39 • 

. (B) A village solicitor of a village with no police 
or municipal court, who has not contracted to be a "prosecutor", 
may be appointed to represent indigent defendants pursuant to 
R.C. Chapter 120. 

5. Absent other provision, the payment for the typing of 
municipal court transcripts, requested by the county prosecuting 
attorney, of preliminary hearings is to be made from the county 
treasury out of the county general fund as provided for in R.C. 
325.12. 

To: Gene Wetherholt, Gallia County Pros. Atty., Gallipolis, Ohio 
By: William J. Brown, Attorney General, October 1, 1976 

You have requested my opinion on the five questions which 
are set out and separately discussed below: 

"1. Under Section 120.33 of the Ohio Revised Code, 
should the common pleas court, or the municipal 
court with county-wide jurisdiction, determine 
and approve the appointed defense counsel fees 
for municipal court appearances on misdemeanors 
and felony preliminary hearings and bindovers 
particularly when a county auditor is involved 
and is to use county funds for payment?" 

R.C. 120.33(C) is explicit in stating that county commis
sioners shall establish the fees to be paid for legal services 
pursuant to R.C. 120.33: 

"The county commissioners shall 
establish a schedule of fees by case or 
on an hourly basis to be paid to counsel 
for legal services provided pursuant to 
this section. Prior to establishing the 
schedule, the county commissioners shall 
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request the bar association or associa
tions of the county to submit a proposed 
schedule. The schedule submitted shall 
be subject to the review, amendment, and 
approval of the county commissioners." 
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R.C. 120.33(0) allows the court to approve the fees and 
expenses, so long as the amount so approved does not exceed the 
amounts fixed by the county commissioners: 

"Counsel selected by the indigent 
person or appointed by the court at the 
request of an indigent person, except 
for counsel appoin·t:~d to represent a 
person charged with any violation of an 
ordinance of a municipal corporation 
that has not contracted with the county 
commissioners for the payment of appointed 
counsel, shall be paid by the county and 
sha,ll receive the compensation and ex
penses the court approves. Compensation 
and expenses shall not exceed the amounts 
fixed by the county· commissioners in the 
schedule adopted pursuant to division (C) 
of this section." 

"Court" as used in the statute means the court exercising 
jurisdiction over the proceeding. Logical reasoning dictates 
that such court would be the court most appropriate for the power 
being exercised, ar.d R.C. 120.33(B) makes specific reference to 
"court having jurisdiction over the proceeding." Therefore, the 
county commissioners duly set the fees under authority and direc
tion of the statute and the court, before which the attorney is 
practicing, performs a regulatory function in that compensation 
and fees are approved only after the court has certified what ser
vices have been provided. The county auditor reports on the payments 
to the county commissioners, thereby completing the controlling process. 

"2. When should a public defender, provided 
pursuant to R.C. 120.33 for municipal 
court appearances on misdemeanors and 
felony preliminary hearings and bindovers, 
be paid?" 

R.C. 120.33(0), third paragraph, directs the county auditor 
to draw his warrant on the county treasurer after the court fixes 
and certifies the amount. The time of payment, though not spe
cific, is controlled by R.C. 319.16: 

"[T]he county auditor shall issue 
warrants on the county treast~r::>r for all 
moneys payable from the county treasury, 
upon presentation of the proper order or 
voucher for the moneys •••• " 

(Emphasis added.) 

"3. How is the county able to control its funds 
if the municipal court can order payment 
from funds that are not municipal funds?" 
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The municipal court is not ordering payment, but according 
to R.C. 120.33(0) paragraph 3, the court only "fixes" and 
"certifies" the amounts to be paid which are not to exceed the 
amounts previously approved by the county commissioners. Your 
question, however, is not one to be answered by legal analysis. 

"4. U~der Section 120.39 of the Ohio Revised 
Code, can village solicitors, their part
ners, associates or employees be appointed 
to represent indigent defendants?" 

This question seems answered directly by reference to 
R.C. 120.39 ("Conflict prohibited") which provides: 

"(A) Counsel appointed by the court; 
co-counsel appointed to assist the state 
public defender or a county or joint county 
public defender, and any public defender, 
county public defender, or joint county 
defender, or member of their offices, 
shall not be a partner nor employee of 
any prosecuting a-ttorney nor of any city 
solicitor, city attorney, director of 
law, or similar officer." 

(Emphasis added.) 

The issue, however, is whether a village solicitor is a 
"similar officer." R.C. 733.48 provides that villages are to 
contract for legal counsel: 

"When it deems it necessary, the legi
slative authority of a village may pro
vide legal counsel for the village, or 
for any department or official the:r:eof, 
for a period not to exceed two years, 
and provide compensation for such coun
sel." 

The issue of whether a village solicitor is an "officer" 
has been addressed many times by my predecessors. If he is not 
an officer, then logically he cannot be a "similar officer" to 
a prosecuting attorney, city attorney or director of law, ~ 
though his duties mar be similar. In 1915 Op. Att'y. Gen. 217, 
at page 412, the syl abus stated: 

"The position of village solici
tor is not an 'office' within the mean
ing of Section 5617, G.C." 

My predecessor quoted from 1912 Op. Att'y. Gen., 173, at page 
487: 

"The village solicitor being ap
pointed by contract, fulfilling only 
contractual duties, serving for an in
definite term and not being obligated 
to take oath or give bonds, is not an 
'offlcial' within the meaning of 4762, 
General Code, which stipulates that 
these duties shall fall upon any offi
cial serving in a similar capacity to 
that of prosecuting attorney or city 
solicitor. n 
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In· the course of the opinion it is stated as follows: 

"As stated by Gilmore, J., in State v. 
Wilson, 29 o.s. 345, let us examine to de
termine whether 'some of the indicia' of an 
officer may be found. Is he appointed 
for a definite term? No, he is hired by 
contract and the hiring may be for one 
case, or for one month, or for any other 
time, so long as it does not exceed the 
limitation two years fixed by law. Must 
he take an oath of office or give a bond? 
No, no more than any other mere employee 

of the viilage. Must he be an elector 
of the village? Not at all; many cases 
have come to my notice where, by reason 
of there being no attorney-at-law in a 
village, or for some other good and suf
ficient cause, legal counsel have been 
employed from neighboring jurisdictions. 
In fact, I cannot find any legal necessity 
for his being an elector at all, nor 
(though I do not pass upon the question) 
would I see any objection to the employ
ment of an alien or a woman counsel, if 
the village counsel saw fit. It does not 
appear to me that this position is such 
an 'office' as, under article 15, section 
4, of the constitution, would render it 
necessary for the person to be possessed 
of the qualifications of an elector. The 
duties of village counsel are not pre----
scribed by statute but fixed by contract. 
If he die or resign his duties are not 
cast upqn.a successor; a new contract is 
necessary, with a new party. 

"So, I conclude that the legal coun
sel of the village is not an official in 
the true sense of the word, and was not 
contemplated under the provisions of sec
tion 4762, General Code." 

(Emphasis added.) 

The 1915 op1n1on was further followed and cited in 69 Op. 
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Att'y. Gen. 039 in construing R.C. 733.48 (which has almost iden
tical language to G.C. 4220 in effect in 1915). I adhere to this 
reasoning of my predecessors and hold that neither partners, 
associates nor employees of village solicitors are proscribed 
from being appointed to represent indigent defendants under 
R.C. 120.39. --

Even though the village solicitor is not an officer and is 
not covered by the language of R.C. 120.39, however, he may still 
be precluded by virtue of conflict of interest. Another of my 
predecessors in 67 Op. Att'y Gen. 112, first syllabus, concerning 
city solicitors held: 
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"A city solicitor may not represent 
defendants in criminal cases wherein the 
State of Ohio is plaintiff. (Opinion 
No, 66-159, Opinions of the Attorney 
General for 1966, approved and fol
lowed.)" 

In the text he wrote: 

"[L]et me state that it is common 
practice for the city solicitor to 
represent the state in municipal court 
in prosecutions under state statutes. 
For such a solicitor to represent an 
accused in the court of common pleas 
would be inappropriate as ha would in 
essence be aligning himself against his 
at least part-time employers." 
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Though many of the duties of the village and city solicitors 
are similar, the duty which would control in this instance is the 
duty to prosecute. The legislature, through the following statutes, 
has indicated that there are times when a village solicitQr may 
be call~d upon to prosecute: 

1. R.C. 705.11 (Solicitor duties). 
"[B]e or his assistants shall be the 
prosecutor in any police or municipal 
court. • •• 

2. R.C. 2935.0l(C) (Definitions). 
"'Prosecutor' ••• in the case of courts 
inferior to court of common pleas, in
cludes city or village solicitor •••• " 

However, if there is no court in the village then the village attorney 
naturally wo1.•ld not prosecute. The issue here is decided by whether 
a particular 7illage solicitor has the duty to prosecute defendants in 
any court. If he has that duty he may not be appointed to repres~nt 
indigent defendants pursuant to R.C. 120. If he has not contracted 
to be a prosecutor, and if the village has no police or municipal 
court, he may be so ~ppointed. 

"5. Who is to pay for the ·_yping of 
municipal court transcripts of preliminary hear
ings when such transcripts are requested by the 
prosecuting attorney?" 

Where there is no statutory prov1s1on for the payment of 
specific expenses of the county prosecutor in the performance of 
his official duties, the General Assembly has enacted R.C. 325.12 
(formerly GC 3004) whereby additional allowances for expenses 
shall be paid by the county treasurer. R.C. 325.12 reads in 
part: 

"There shall be allowed annually to the 
prosecuting attorney, in addition to his 
salary and to the allowance provided for 
by section 309.06 of the Revised Code, 
an amount equal to one half of the offi
cial salary, to provide for expenses which 
may be incurred by him in the performance 
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of his official duties and in the further
ance of justice. Upon the order of the 
prosecuting attorney, the county auditor 
shall draw his warrant on the county 
treasurer, payable to the prosecuting 
attorney or such other person as the 
order designates, for such amount as the 
order requires, not exceeding the amount 
provided by this section to be paid out 
of the general fund. of the county." 
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In 1929 Op. Att'y. Gen. No. 1111 (at page 1669) the second 
syllabus states: 

"A prosecuting attorney in the expenditure 
of the funds allowed by him by virtue of 
Section 3004, General Code, is limited 
only in such expenditures to expenses in
curred by him in the performance of his 
official duties and in the furtherance of 
justice not otherwise 1rovided for." 

Emphasis added.) 

The payment for the typing of municipal court transcripts re
quested by the prosecuting attorney is not otherwise provided for. 

It is appropriate to point out that my predecessor in 1969 
Op. Att'y. Gen. No. 159 wrote: 

"A continuation of past practices of 
this office ruling on specific requests 
(concerning use of R.C. 325.12) can only 
result in the placing of artificial re
strictions upon the use of the fund which 
were not intended by the general assembly." 

In this opinion I am not disavowing the a'bcve opinion, only 
reciting the function of R.C. 325.12. However, the expenditure 
referred to here is so obviously within the parameters of the 
section that I do not feel that I am substituting my judgment for 
the prosecuting attorney's judgment in making such a determination. 

In specific response to your question it is, then, my opinion that: 

1. The court exercising jurisdiction over the proceeding will 
approve fees and expenses not to exceed amounts fixed by county 
commissioners for the payment to counsel for legal services pro-
vided pursuant to R.C. 120.33. 

2. A public defender, provided pursuant to R.C. 120.33, for 
municipal court appearances on misdemeanors, and felony prelimi
nary hearings and bindovers should be paid after presentation and 
processing of the proper order from the court fixing and certifying 
the amoun. t. 

3. The municipal court fixes and certifies amounts to be 
paid pursuant to R.C. 120.33, which are not to exceed the amounts 
previously approved by the county commissioners. 

4. (A) Partners, associates and employees of village 
solicitors may be appointed to represent indigent defendants 
pursuant to R.C. Chapter 120, and are not proscribed from such 
appointment by R.C. 120.39. 
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(B) A village solicitor of a village with no police 
or municipal court, who has not contracted to be a "prosecutor", 
may be appointed to represent indigent defendants pursuant to 
R.C. Chapter 120. 

5. Absent other provision, the payment for the typing of muni
cipal court transcripts, requested by the county prosecuting attorney, 
of preliminary hearings is to be made from the county treasury out 
of the county general fund as provided for in R.C. 325.12. 

OPINION NO. 76-070 

Syllabus: 

A board of education may expend funds to advertise 
staff openings when such advertisements are necessary 
to find qualified personnel to fill the vacancies. 

To: MartinWaEssex,Supto of Public Instruction, Dept. of Education, Columbus, 
Ohio 

By: William J. Brown, Attorney General, October 28, 1976 

I have before me your request for my opinion which 
reads as follows: 

"Do boards of education have authority 
to spend public money to advertise in the 
daily news media to fill staff openings?" 

Pursuant to conversations between this office and yours, it 
is my understanding that you are interested in advertising for 
both professional and non-professional employees. It also appears 
that, with regard to professional employees, you are specifically 
interested in teachers. 

It is well-settled that boards of education are creatures 
of statute and their duties, as well as their authority, are 
clearly defined by statute. They, therefore, have only such 
powers as are expressly conferred upon them by statute, together 
with the powers necessarily implied therefrom. Schwing v. 
McClure, 120 Ohio St. 355 (1929)~ Board of Education v. Best, 
52 Ohio St. 138 (1894)~ Verburg v. Board of Education, 135 
Ohio St. 246 (1939)~ 1974 Op. Att'y Gen. No. 74-045~ 1974 Op. 
Att'y Gen. No. 74-095. It is therefore necessary to consider 
whether the payment of advertising expenses to fill staff 
openings, both professional and non-professional, is either 
specifically authorized by statute or necessarily implied by 
those powers expressly granted. 
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First, it should be noted that R.C. 3313.47 vests the 
entire management and control of the public schools in the 
board of education. It provides, in pertinent part: 

"Each city, exempted village, or local 
board of education shall have the management 
and control of all of the public schools of 
whatever name or character in its respective 
district. n 

2-244 

Furthermore, under R.c. 3319.07 the ultimate responsibility for 
employing teachers rests upon the board of education. Justus v. 
Brown, 42 Ohio St. 2d 53 (1975), DeLong v. Board of Education, 36 
Ohio St. 2d 62 (1973). Similarly R.C. 3319.081 provides for con
tracts of employment for non-teaching employees, who are not 
covered by R.C. Chapter 143 (now R.C. Chapter 124). However, I 
find no specific statutory authority for a board of education to 
expend funds to advertise to fill such positions. Therefore, the 
power to advertise, if it exists, must be necessarily implied by 
these express statutorJ powers. 

I had occasion to discuss a similar situation in 1974 Op. Att'y 
Gen. No. 74-015, in which I considered the authority of community 
mental health and retardation board to pay the expenses incurred 
by a prospective employee in coming from out of town for a personal 
interview. As in the present case, the board in question was a 
creature of statute with no express authority to make such expendi
tures. In concluding, however, that the authority was necessarily im
plied by the board's express authority to employ "such employees and 
consultants as are necessary for the work of the board", I said ·~hat: 

"The executive director, whose performance 
is subject to review by the board, is directed 
to employ 'such employees and consultants as 
may be necessary for the work of the board.' 
R.C. 340.04. It appears clear from the for.e-
going that the legislature has attempted to pro
vide for an effective community mental health 
and retardation service program staffed by com
petent professionals. It follows that authority 
to pay necessary expenses, incurred in recruiting 
such professionals, must be implied from the general 
grant of authority in R.C. 340.03 and R.C. 340.04. 

In applying this rationale I followed the conclusions 
of my predecessors who determined that prospective employees 
could be reimbursed by a county hospital for travel expenses 
incident to interviews. 1966 Op. Att'y Gen. No. 66-006; 1952 
op. Att'y Gen. No. 1126. In Opinion No. 1126, supra, my prede
cessor observed that the recruitment of competent staff members 
requires careful consideration, which in some cases can only be 
accomplished by a personal interview, thereby necessitating the 
incurrence of traveling expenses. Therefore, he concluded that 
the authority to pay such expenses, as well as the cost of adver
tising such positions, was necessarily implied by the board's au
thority to provide for the management and control of the hospital. 

The rationale adopted in th~~ foregoing opinions is 
equally applicable to the question you have raised. The 
design of R.C. 3313.47, as well as R.C. 3319.07 et seq., is 
such as to charge school boards with the duty to retain the 
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most competent staff possible for the operation of its 
schools. Therefore, when a board of education, in the exer
cise of its discretion determines that the use of advertise
ments is necessary to find qualified personnel, authority for 
such expenditures may be inferred from the board's general 
grant of power under the above cited statutes. 

In so concluding I ~ not unmindful of 1957 Op. Att'y Gen. 
No. 1429, in which it was held that a board of education could 
not expend money from a "service fund" in payment of the travel 
expenses of prospective employees reporting to the board of 
education for employment interviews. However, the money in ques
tion was in a "service fund," the use of which was specifically 
restricted to the payment of expenses of members of boards of 
education or their official representatives in the performance 
of their duties. See also Opinion No. 74-015, supra. As such 
that opinion must billist~nguished from the present case. 

Therefore, in specif:t~ answer to your question it is my 
opinion and you are so advised that a board of education may 
expend funds to advertise staff openings when such advertise
ments are necessary to find qualified personnel to fill the 
vacancies. 

OPINION NO. 76-071 

Syllabus: 

l. A board of township trust.F.':.:!S is not required by 
R.C. Chapter 5ll to establish a township park district 
and a board of park commissioners as a prerequisite to 
the development of a: park ort its own initiative, e.'\. ther 
unilaterally pursuant to R.C. 505.26 or R.C. 755.12 or by 
joint action with ~ne or more other subdivisions pursuant 
to R.C. 755.16. 

2. A school district or other subdivision enumerated 
in R.C. 755.16 may join with one or more other such sub
divisions in any combination in a joint effort to establish 
a park or recreational facility. In the event of such 
joint action R.C. Sections 755.12 through 755.18 govern the 
operation of the recreational facilities. 

To: James R. Unger, Stark County Pros. Atty., Canton, Ohio 
By: William J. Brown, Attorney General, October 28, 1976 

I have before me your request for my opinion concer
ning the authority of a board of township trustees to 
establish parks and recreation facilities. Specifically 
you have asked whether pro•risions in R.C. Chapter 511 re
quire the establishment of a board of park commissioners 
as a prerequisite to the development of a park, either by 
the township trustees unilaterally or by joint action of 
the township and one or more other subdivisions. 
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In addition you have asked whether a school district, 
which encompasses the area of two or more townships, may 
pursuant to provisions in R.C. Chapter 755 join with one 
of those townships in establishing a joint recreational 
board. Finally, you have asked whether R.C. Chapter 511 
or R.C. Chapter 755 governs the operation of recreational 
facilities, which a board of township trustees has deter
mined to develop by joint action with other subdivisions. 

R.C. 505.26 gives boards of township trustees general 
power to establish township parks and to acquire lands and 
buildings for recreational purposes. That Section reads: 

"The board of township trustees may 
purchase, appropriate, construct, enlarge, 
improve, rebuild, repair, furnish, and equip 
a township hall, a township park, and bridges 
and viaducts over streets, streams, railroads, 
or other places where an overhead roadway or foot
way is necessary, and such board may acquire sites 
by lease or otherwise for any of such improvements, 
including lands and buildings for recreational pur
poses." 
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With respect to the creation of a township park district 
and a board of park commissioners, R.~. 511.18 provides: 

"When any number of electors in a town
ship, including the electors of all munici
pal corporations therein, equal to or exceed
ing one tenth of the total vote cast in such 
township at the general election next preced
ing, files a petition with the board of town
ship trustees for proceedings to organize a 
park district and to establish one or more 
free public parks within such township, the 
board shall certify such fact to the court of 
common pleas of the county, which court, or 
a judge thereof, shall appoint a board of 
park commissioners for the township." 

It'appears then that the establishment of a board of park 
commis~ioners is not a prerequisite to the development of park 
facilities by the board of township trustees. Only where, pur
suant to R.C. 511.18, a petition is filed with the board of town
ship trustees to organize a park district does R.C. Chapter 511 
re9Uire the appointment of a board of park commissioners. Absent 
th~s procedure, a board of trustees, acting within the scope of its 
statutory power, may establish recreational facilities without there 
first being a board of park commissioners. Similarly, R.C. 755.12, 
to which you refer, provides: 

"The legislative authority of a municipal 
corporation, the board of township trustees, 
or the board of county commissioners of any 
county may designate and set apart for use as 
playgrounds, playfields, qumnasiums, public 
baths, swimming pools, or indoor recreation 
centers, any lands or buildings owned by any 
such municipal corporation, township, or county 
and not dedicated or devoted to other public 
use. Such municipal corporations, township, or 
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county may, in the manner provided by law for the 
acquisition of land or buildings for public pur
poses in such municipal corporations, townships, 
or county, acquire lands or buildings therein for 
such use." (Emphasis added.) 
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As to joint action by a school district and a township 
or other political subdivision, R.C. 755.16 reads in pertinent 
part: 

"(A) Any municipal corporation, townshiE 
township park district, county, or school district 
may, jointly with any one or more other municipal 
corporations, townsh~es, township park districts, 
counties, or school a~stricts, in any combination, 
acquire property for and operate and maintain any 
park, playgrounds, playfields, gymnasiums, public 
baths, swimming pools, or indoor recreation centers, 
and any school district may provide by the erection 
of any school building or school premises, or the 
enlargement, addition thereto, or reconstruction 
or improvement thereof, for the inclusion of any 
such parks and recreational facilities to be jointly 
acquired, operated, and maintained. Any municipal 
corporation, township, township park district, county, 
or school district may join with any one or more other 
municipal corporations, townships, township park dis
tricts, counties, or school districts, in any combina
tion, in e i in 1 o eratin 1 and maintainin such 

an recreational fac~lit~es, and a oro r~ate 

Under R.C. 755.14, whenever such subdivisions have determined 
to take joint action pursuant to R.C. 755.16, they may es
tablish a joint recreation board for the purpose of exercising 
the powers and responsibilities of the local authorities under 
those sections. 

The clear import of these sections then is that the General 
Assembly has intended to authorize joint action by "any combina
tion" of the above enumerated subdivisions, in addition to 
unilateral action authorized by R.C. 755.12, sup~a. Furthermore, 
the establishment of a joint recreational board ~s made a matter 
subject to the discretion of the participating subdivisions. 

Finally, with respect to the operation of recreational faci
lities, which are developed pursuant to R.C. 755.12, et seq, 
R.C. 755.13 is in point. It states that: 

"The authority to supervise and maintain 
playgrounds, playfields, gymnasiums, public 
baths, swimming pools, or indoor recreation 
centers, may be vested in any existing body 
or board, or in a recreation board, as the 
legislative authority of the municipal corporation, 
the board of township trustees, or the board of 
county commissioners determines. The local au
thorities of any such municipal corporation, 
township, or county may equip, operate, and main-
tain such facilities as authorized by sections 755.12 
to 755.18, inclusive, of the Revised Code. Such local 
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authorities may, for the purpose of carrying out such 
sections, employ play leaders, recreation directors, 
supervisors, superintendents, or any other officers 
or employees • n 

It follows from the above that R.C. Sections 755.12 through 
755.18 establish guidelines for the operation of joint rec
reational facilities created pursuant to R.C. 755.16. 
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In specific answer to your question then it is my opinion 
and you are so advised that: 

l. A board of township trustees is not required by 
R.C. Chapter 511 to establish a township park district 
and a board of park commissioners as a prerequisite to 
the development of a park on its own initiative, either 
unilaterally pursuant to R.C. 505.26 or R.C. 755.12 or by 
joint action with one or more other subdivisions pursuant 
to R.C. 755.16. 

2. A school district or other subdivision enumerated 
in R.C. 755.16 may join with one or more other such sub
divisions in any combination in a joint effort to establish 
a park or recreational facility. In the event of such 
joint action R.C. Sections 755.12 through 755.18 govern the 
operation of the recreational facilities. 

OPINION NO. 76-072 

Syllabus: 

When the victim of an alleged sex offense undergoes a 
medical examination at a county or municipal emergency medical 
facility for the purpose of gathering physical evidence for 
a possible prosecution, R.C. 2907.28 requires that the costs 
incurred in such examination are to be paid by the county 
OI municipality operating the facility regardless of the sub
division in which the alleged offense was committed. 

To: Morris J, Turkelson, Warren County Pros. Atty., Lebanon, Ohio 
By: William J. Brown, Attorney General, October 28, 1976 

Your request for my opinion reads as follows: 

"Who must pay the cost incurred by a 
hospital (or other emergency medical facility) 
in conducting a medical examination of a victim 
of a sex offense which occurred in a County 
where there are NO medical facilities whatsoever? 

"Section 2907.28 of Bill No. 144 provides 
that costs incurred in conducting an examination 
of the victim of a sex offense shall be charged 
to and paid by the appropriate local government. 
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Sub-paragraph (A) provides that costs incurred 
by a county facility shall be charged to and paid 
by the county; sub-paragraph (B) provides that 
costs incurred by a municipal facility shall be 
charged to and paid by the municipality; sub
paragraph (C) provides that costs incurred by a 
private facility shall be charged to and paid 
by the municipality or county in which the al
leged offense was committed. 

qinasmuch as there are NO medical facilities 
in Warren County, Ohio, must the municipal or 
county facility in a neighboring city or county 
pay the costs of such examination, or does 
the policy set fo.o::·th in sub-paragraph (C) 
apply?" 

OAG 76-072 

The medical examination to which you refer is authorized 
by R.C. 2907.29 for the purpose of gathering physical evidence 
of violations of R.C. Sections 2907.02 to 2907.06 or R.C. 
2907.12. The payment of the costs of such examinations is pro
vided for in R.C. 2907.28, which states that: 

"Any cost incurred by a hospital or other 
emergency medical facility in conducting a medical 
examination of a victim of an offense under sec
tions 2907.02 to 2907.06 or section 2907.12 of 
the Revised Code for the purpose of gathering 
physical evidence for a possible prosecution shall 
be charged to and paid by the appropriate local 
government as follows: 

"(A) Cost incurred by a county facility 
shall be charged to and paid by the county; 

"(B) Cost incurred by a municipal facility 
shall be charged to and paid by the municipality; 

"(C) Cost incurred by a private facility shall 
be charged to and paid by the municipality in which 
the alleged offense was committed, or charged to 
and paid by the county, if committed within an un
incorporated area- If separate counts of an offense 
or separate offenses under sections 2907.02 to 
2907.06 or section 2907.12 of the Revised Code took 
place in more than one municipality or more than 
one unincorporated area, or both, the local govern
ments shall share the cost of the examination." 

The clear purpose then of such medical examinations is to 
aid in gathering evidence to be used in possible prosecutions. 
It does not follow, however, that the cost of such medical exami
nations will in all cases fall on the municipality or county in 
which the alleged offense was committed. While R.C. 2907.28(C) 
requires such an assignment of costs in the event of an examination 
by a private facility, the General Assembly has made no similar 
provision in the case of examinations by county or municipal faci
lities. On the contrary, R.C. 2907.28(A) and (B) provide that 
costs incurred by a county facility or by a municipal facility 
are to be paid by the county or municipality respectively. 
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It is well settled that when the language of a statute 
is clear and unambiguous, that language must, in the absence 
of an absurd or impractical result, be complied with. Board 
of Edn. v. Fulton Count Bud et Cornrn., 41 Ohio St. 2d 147, 156 

1975); The Cleveland Trust co. v. Eaton, 21 Ohio St. 2d 129 
(1970); Sears v. We~er, 143 Oh~o St. 312 (1944); Swetland 
et al. v. Miles, 101 Ohio St. 501 (1920); Slingluff v. Weaver, 
66 Ohio St. 621 (1902), 1975 Op. Att'y Gen. No. 75-010. As 
the supreme Court noted at p. 156 in Board of Edn. v. Fulton 
Co. Budget Cornm., supra, it "does not sit as a superlegislature 
to amend Acts of the General Assembly.n 

In R.C. 2907.28 the General Assembly has stated in plain 
and unambiguous language that costs incurred by a county facility 
are to be paid by the county and costs incurred by a municip,al 
facility are to be paid by the municipality. No qualification 
of this assignment of costs is made for cases in which the exami
nation takes place in a subdivision (county or municipality) 
other than that in which the alleged offense was committed. 

In answer to your question it is therefore my opinion that 
when the victim of ~~ alleged sex offense undergoes a medical 
examination at a county or municipal emergency medical facility 
for the purpose of gathering physical evidence for a possible 
prosecution, R.C. 2907.28 requires that the costs incurred in 
such examination are to be paid by the cc;;unty or municipality 
operating the facility regardless of the subdivision in which 
the aJleged offense was committed. 

OPINION NO. 76-073 

Syllabus: 

1. A de facto officer is one who holds an office and 
performs the dut~es thereof with the acquiesence of the 
people and the public authorities and has the reputation 
of being the officer he assumes to be and is dealt with as 
such. It is not necessary that a de facto officer derives 
his appointment from one competent~o-riTVest him with good 
title to the office, but only that he derive his appoint
ment from one having colorable authority to appoint. 

2. The right of a de facto officer to hold office may 
not be collaterally attacked ~n a proceeding to which he is 
not a party. Until a de facto officer is successfully 
challenged in a quo warranto proceeding and removed from 
office, his actions are as valid as those of a de jure 
officer. --

To: John D. Shimp, Sandusky County Pros. Atty., Fremont, Ohio 
By: William J. Brown, Attorney General, November 8, 1976 
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I have befo~e me your request for my opinion con
cerning the propriety of several appointments of 
deputy county she:r.iffs. It is my understanding t.l\at 
these appointments were made by t.he chief deputy, 
rather than by the sheriff himself and that tb.:il 
propriety of the appoinbnents has recently come into 
question. 

Your specific questions read as follows: 

(1) What is the status of a de facto 
public officer such as a deputy sheri~ 
insofar as acts performed by him under color 
of office are concerned? 

(2) Are the acts of a de facto public 
officer, even though he be improperly appointed, 
subject to a collateral attack? 

(3) To constitute one appointed to legally 
existing office a de facto officer, is it neces
sary that he shoul~derive his appointment from 
one competent to vest him with good title to the 
office? 

OAG 76-073 

At the outset, I would note from materials forwarded 
with your request that the matter of whether the appoint
ments in question were improper has not been resolved. It 
is my understanding that the chief deputy has been appointed 
by order of the Court of Common Pleas of Sandusky County 
as acting sheriff during any absence of the sheriff, The 
factual circumstances surrounding these appointments have 
not been made known to me. While, in response to your ques
tions, my opinion is directed toward the contingency that the 
officers in question were improperly appointed, it should be 
stressed that the matter of whether these deputies were duly 
appointed de jure officers remains open. 

However, where there has been some defect in the 
process of appointment or election of a public officer, 
the question of an individual's status as a de facto 
officer and the validity of his acts as such~ave-Eeen 
addressed on numerous occasions by the Supreme Court 
of Ohio. I had occasion to consider these questions 
in 1975 Op. Att'y Gen. No. 75-046. 

It has been an established doctrine in Ohio for over 
one hWldred years that one who l·,as the repution of being the 
officer he assumes to be is a de facto officer, although he may 
not be a properly appointed officer-In point of law. State 
v. Alling, 12 Ohio 16, (1843): Smith v. Lynch, 29 Ohio St. 261, 
(1876): State ex rel. Herron v. Smith, 44 Ohio St. 348, (1886): 
Steiss v. State, 103 Ohlo St. 33, (1921): State, ex rel. Wescott 
v. Ring, l26 Ohio St. 203, (1933): State, ex rel. Paul v. Russell, 
l62 Ohio St. 254, (1954): State, ex rel. Marshall v. Keller, 10 
Ohio St. 2d 85, (1967): State v. Staten, 25 Ohio St. 2d 107, 
(1971) 0 
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In State, ex rel. Paul v. Russell, supra, the Court dis
cussed the purpose of this doctrine at page 257: 

"It has been said that the doctrine of de
facto officers rests on the principle of pro=-
tect1on to the interests of the public and third 
parties, not to protect or to vindicate the 
acts or rights of the particular de facto 
officer or the claims or rights or-r1val 
clailr,ants to the particular office. T!lc: 
law validates the acts of de facto officers 
as to the public and thirdjpersons on the 
ground that, although not officers de j~re, 
they are, in virtue of the particular c1rcum
stances, officers in fact whose acts public 
policy requires should be considF:!red valid." 

2-252 

The question of when an individual snall be recognized 
as a de facto officer has been considered on numerous occasions. 
In Ex-parte:Strang, 21 Ohio St. 610, pp. 618-619 (1871), the 
Court, in discussing this matter expressly considered your third 
question and specifically rejected the proposition that a de ~ 
officer could receive authority only from a person or body legally 
con;petent to invest the officer with good title to the office. 
P~ragraph 2 of the syllabus in Strang provides: 

"To constitute an officer de f; .to of a 
legally existing office it is not necessary 
that he should derive his appointment from 
one competent to invest him with good title 
to the office. It is sufficient if he de
rives his appointment from one having color
able authority to appoint ..•. " 

As discussed in State, ex rel. Marshall v. Kellur, supra, 
at pp. 87-88, further del1neation of the definition of a de facto 
officer has been made. As expressed in State, ex rel. Witten-v:
Ferguson, 148 Ohio St. 702, 710, (1947), a de facto off1cer may 
be identified by the following criteria: -- -----

"Thus, where an officer holds the office 
and performs the duties thereof with the acqui
escence of the public authorities and the public 
and has the reputation of being the officer he 
assumes to be and is dealt with as such, he is, 
in the eyes of the law, a de~ officer." 

This definition of a de facto officer was subsequently 
approved and followed in Sta~ Staten, supra, in 1971 in 
a situation involving a criminal prosecution. The Court in 
State v. Staten again concluded that the actions of a de facto 
officer are as valid as those of a de jure officer andiapproved 
and followed this conclusion as expressed in Ex Parte Strang, 
supra. 

Further, as discussed in both Ex Parte Strang, supff' and 
State ex rel. Staten, supra, the right of a de facto o icer 
to hold office may not be questioned in a coirateral proceeding. 
Until a de facto officer is successfully challenged in a quo 
warranto]proceeding, his actions are as valid as thos~ of a 
de jure officer. See also State, ex rel. Newman v. Jacobs, 17 
Ohio St. 143, 153, (1848); State v. Gardner, 54 Oh1o St. 24, 
(1896); Steiss v. State, supra; Greenlee, Clerk v. Cole, 113 
Ohio St. 585, (l925). 
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In answer to your questions, therefore, it is my opinion 
and you are so advised that: 

1. A de facto officer is one who holds an office and per
forms the autles thereof with the acquiesence of the people and 
the public authorities and has the reputation of being the of
ficer he assumes to be and is dealt with as such. It is not 
necessary that a de facto officer derives his appointment from 
one competent to Investlnim with good title to the office, but 
only that he derive his appointment from one having colorable 
authority to appoint. 

2. The right of a de facto officer to hold office may 
not be collaterally attacked in a proceeding to which he is 
not a party. Until a de facto officer is successfully challenged 
in a quo warranto proceedrng-and removed from office, his actions 
are as valid as those of a de jure officer. 

OPINION NO. 76-074 

Syllabus: 

A county may, pursuant to R.C. 4504.02 and R.C. 5535.08, use 
the proceeds of a county motor vehicle licensed tax to help pay 
the cost of repairing township roads .. 

To: Ronald C. Carey, Clinton County Pros. Attyo, Wilmington, Ohio 
By: William J. Brown, Attorney General, November 8, 1976 

I have before me your request for my opinion concerning the 
use of revenues from a county motor vehicle license tax. Speci
fically you have asked whether proceeds from a tax authorized by 
R.C. 4504.01 et seq. may be utilized for the purpose of repairing 
roads designated as township roads within ~~e county. 

The tax to which you refer may be levied by a board of county 
commissioners pursuant to R.C. 4504.02. The distribution of 
revenues generated by a county motor vehicle license tax is pro
vided for in R.C. 4504.05 which reads as follows: 

The moneys received by a county levying a 
county motor vehicle license tax shall be allo
cated and distributed as follows: 

(A) First, for payment of the costs and 
expenses incurred by the county in the enforce
ment and administration of the tax~ 

(B) The remainder of such moneys shall be 
credited to funds as follows: 

(1) That part of the total amount which 
is in the same proportion to the total as the 
number of motor vehicles registered in the 
municipal corporations in the county to the 
total number of motor vehicles registered in 
the county in the most recent registration year 
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ending on the thirty-first day of May, and in
cluding those vehicles registered during March 
and April as required in section 4503.10 of the 
Revised Code, shall be placed in a separate 
f·11nd to be allocated and distributed as pro
vided in section 4504.04 of the Revised Code •. 

(2) The remaining portion shall be place'd 
in the county motor vehicle license and gasoline 
tax fund and shall be allocated and disbursed 
only for the purposes specified in section 
4504.02 of the Revised Code, other than paying 
all or part of the costs and expenses of muni
cipal corporations in constructing, recon
structing, improving, maintaining, and repairing 
highways, roads, and streets designated as 
necessary and conducive to the orderly and 
efficient flow to traffic within and through 
the county pursuant to section 4504.03 of the 
Revised Code. 

2-254 

R.C. 4504.04, to which subsection (B) (1) of the above section 
refers, provides for the payment of funds to municipal corporations 
for u;se in the planning, construction, reconstruction, maintenance 
or repair of streets within the municipality, which are shown on maps 
prepar•ad pursuant to R.C. 4504.03. As such it provides no authority 
for the expenditures you contemplate. 

R.C. 4504.05(B) (2) authorizes use of the remaining portion of 
the tax proceeds for any other purpose specified in R.C. 4504.02. 
That section provides in pertinent part: 

For the purpose of paying the costs of en
forcement and administering the tax provided for 
in this section; and for plan~in~, constructing, 
improvin~, maintaining, and repa1rin~ eublic 
roads, h1ghways, and streets, mainta1n1ng and 
repairing bridges and viaducts; paying the 
county's portion of the costs and expenses of 
cooperating with the department of transportation 
in the planning, improvement, and construction 
of state highways; paying the county's portion 
of the compensation, damages, cost, and ex
penses of planning, constructing, reconstructing, 
improving, maintaining, and repairing roads; 
paying any costs apportioned to the county under 
section 4907.47 of the Revised Code; paying debt 
service charges on notes or bonds of the county 
issued for such purposes; paying all or part of 
the costs and expenses of municipal corporations 
in planning, constructing, reconstructing, im
proving, maintaining, and repairing highways, 
roads, and streets designated as necessary or 
conducive to the orderly and efficient flow of 
traffic within and through the county pursuant 
to section 4504.03 of the Revised Code; pur
chasing, erecting, and maintaining street and 
traffic signs and markers; purchasing, erecting, 
and maintaining traffic lights and signals; and 
to supplement revenue already available for such 
purposes, any county by resolution adopted by its 
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board of county commissioners may levy an annu~l 
license tax, in addition to the tax levied by 
sections 4503.02, 4503.07, and 4503.18 of the 
Revised Code, upon the operation of motor vehicles 
on the public roads or highways.*** (Emphasis added.) 

It should be noted ·that the above emphasized language is broad in its 
reference to "public" roads, highways, and streets. Given this 
lanquage, I refez you to R.C. 5535.08, which states in part that: 

The state, county, and township shall each 
maintain its roads, as designated in section 
5535.01 of the Revised Code1 however, the county 
or township may, by agreement between the board 
of county commissioners and the board of town
ship trustees, contribute to the repair and 
maintenance of the roads under the control of 
the other. 

It appears then that while primary responsibility for the repair 
of township roads remains with the township, the county may, pursuant 
to R.C. 5535.08 contribute to the repair of the township roads, 
utilizing funds avai~able under R.C. Chapter 4504. Such a conclusion 
is consistent with 1972 Op. Att'y. Gen. No. 72-080, in which I deter
mined that a board of county commissioners may make cash grants to 
assist in the repair and maintenance of township roads. 

In answer to your question it is therefore my opinion and 
you are so advised that a county may, pursuant to R.C. 4504.02 
and R.C. 5535.08, use the proceeds of a county motor vehicle 
licensed tax to help pay the cost of repairing township roads. 

OPINION NO. 76-075 

Syllabus: 

1. R.C. 124.85, as enacted by Am. Sub. H.B. No. 268, 
(eff. 8-20-76, prohibits any person who is receiving a dis
ability or retirement benefit from a state or municipal pub
lic retirement system, from being a member in another state 
or municipal public retirement system, but does not prohibit 
a member from continuing such membership if it was established 
prior to the effective date of the Act. 

2. The prohibition in R.C. 124.85 against an individual 
becoming a member of a state or municipal public retiremant 
system if he is receiving benefits under another system 
operates as an exception to the requirement :~n R.C. 3307.01 
and R.C. 3307.51 that all teachers be membe~s in the State 
Teachers Retirement System. 

3. R.C. 124.85 does not prohibit an individual, who has 
established membership in more than one state or municipal 
public retirement systems, from either retiring on a joint 
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benefit basis by combining the accounts from each system or 
retiring independently from each system. However, 'such an 
individual can no longer retire from one system and continue 
membership in another. 

2-256 

To: James L. Sublett, Exec. Director, State Teachers Retirement System of 
Ohio, Columbus, Ohio 

By: William J. Brown, Attorney General, November 10, 1976 

I have before me your request for an opinion which reads 
as follows: 

"An entirely new Section 124.85, Ohio Re
vised Code, relative to limitations on member
ship in a state or municipal public retirement 
system in Ohio, [became] effective on August 
20, 1976, as included in Amended Substitute House 
Bill No. 268. 

"I request a formal opinion. of the Attorney 
General for interpretation of this section to 
clarify conflict of provisions for membership in 
the State Teachers Retirement System as covered 
in Sections 3307.01(B), 3307.41, and 3307.51, Ohio 
Revised Code, if Section 124.85 of the Revised 
Code is to be applied. 

"The new Section 124.85 of the Revised Code 
reads as follows: 

"'No person who is rece~v~ng a disability 
benefit or service retirement pension or allow
ance from any state or municipal public retire
ment system in Ohio, shall be eligible for member
ship in any other state or municipal retirement 
system of this state. This section shall in no 
way affect the receipt of benefits by or eli
gibility for benefits of any person who is already 
receiving a disability benefit or service retire
ment pension or allowance for a state or municipal 
public retirement system in Ohio and is a member 
of any other state or municipal retirement system 
in this state on the effective date of this section.' 

"Several questions have developed as a result 
of this new legislation. Your opinion is requested 
in answer to the following: 

"1. Does the exclusion from membership apply 
to initial membership, continuing membership or 
both? 

"2. Since Section 3307.0l(B) and 3307.51, 
Ohio Revised Code, mandate membership and retire
ment contributions, does ineligibility for member
ship in STRS, as designated in Section 124.85 of 
the Revised Code, also prohibit future employment 
in a position that would otherwise mandate contri
butions if the person had not retired? 
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"3. Current provisions of the Ohio Revised 
Code permit a person who has established member
ship in more than one Ohio retirement system (STRS, 
PERS, SERS) to choose one of the following: 

"a. Retire on a joint benefit 
basis by combining the retirement ac
counts from each system. 

"b. Retire independently from 
each system. 

"c. Retire from one system and 
continue employment and benefit pri
vileges in the second system. 

"Does Section 124.85 of the Revised 
Code change the choices open to a person 
as outlined in a, b, and c above? 

"Public Employees Retirement System and 
School Employees Retirement System have similar 
provisions that appear to be in conflict with 
Section 124,85 of the Revised Code. • " 

OAG 76-075 

Your questions concerning the effects of the enactment of 
R.C. 124.85 will be addressed in the order in which they are 
presented in your letter. 

Your first question is whether the exclusion from eli
gibility for membership provided by R.C. 124.85 applies to 
initial membership in a retirement system, continuing member
ship, or both. 

The effect of the provisions of R.C. 124.85 on a person's 
eligibility for continuing membership depends upon whether he is 
currently receiving a disability benefit or service retirement 
pension from one of the state or municipal retirement systems. 
Under the language of the statute, the provisions of R.C. 121.85 
have no effect upon the rights of persons who were receiving dis
ability or service retirement benefits from one retirement system 
and had established membership in a different system prior to the 
effective date of the new section, Consequently, any person who 
was receiving retirement benefits from one system and who had 
established membership in another prior to August 20, 1976, may 
maintain his membership status unaffected by the provisions of 
R.C. 124.85. 

Persons, however, who have retired from one retirement system 
but who have not established membership in another prior to August 
20, 1976 are prohibited from doing so in the future by the new 
law. Also, in the future, persons who have maintained membership 
in more than one retirement system and who retire from one system 
are prohibited from maintaining their contributing membership in the 
other. Under the new law such persons are no 'longer "eligible 
for membership." 

The second area of inquiry presented by your request concerns 
the potential conflict between the provisions of R.C. 3307.0l(B), 
3307.51, and 124.85. R.C. 3307.0l(B) and 3307.51 require that 
persons holding certain teaching positions within Ohio be members 
of the State Teachers Retirement System. Since R.C. 124.85 
prohibits persons who are receiving retirement benefj~s from one 
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system from being members of another, the question has arisen 
whether the combined effect of these statutes is to prohibit future 
employment in any position which would mandate membership 
in a. retirement system if a _person had not retired. 

The basic rule of statutory construction concerning conflicts 
between general and special statutes is set forth in R.C. 1.51, 
which reads as follows: 

"If a general provision conflicts with a 
special or local provision, they shall be 
construed, if possible, so that effect is given 
to both. If the conflict between the provisions 
is irreconcilable, the special or local provisions 
prevail as an exception to the general provision, 
unless the general provision is the later adoption 
and the manifest intent is that the general pro
vision prevail." 

The provisions of R.C. 1.51 provide a resolution to the 
problem presented by the conflicting provisions of R.C. 3307.01 
(B), 3307.51, and 124.85. R.C. 3307.0l(B) and 3307.51 are general 
membership statutes mandating membership in and retirement con
tributions to the State Teachers Retirement System by all persons 
employed in the covered teaching positions. R.C. 124.85 is a 
very specific statute which applies only to persons who are 
receiving retjrement benefits from one system and who are employed 
in a position where they would normally be required to be members 
of another system. Consequently, R.C. 124.85 operates as an 
exception to R.C. 3307.0l(B) and 3307.51 insofar as the statutes 
are in conflict. Those persons receiving retirement benefits 
from one retirement system and holding positions which would 
normally require them to be members of another are excepted from 
general membership requirements by the provisions of R.C. 124.85. 
They are not however disqualified from employment in those posi
tions. 

The final question presented in your letter concerns the ef
fect of R.C. 124.85 on several retirement options previously avail
able tc a person who had established membership in more than one of 
the Ohio retirement systems. 

R.C. 124.85 will have no effect on a person's option tore
tire on a joint benefit basis by combining the retirement accounts 
from each system in which he is a member. Likewise, it will not 
prohibit a person from retiring independently from each system. 
Under the provisions of R.C. 124.85, however, a person will no 
longer be able to retire from one system and continue membership 
and benefit privileges in the second system. While an individual's 
retirement under one system will not disqualify him from em
ployment in which he would normally be required to be a mem-
ber of a_second system, the provisions of R.C. 124.85 will 
prevent such an individual from either establishing member-
ship in the second retirement system, or continuing to make 
required contributions subsequent to the date of his initial 
retirement. 

In specific answer to your question it is my opinion 
and you are advised that: 

1. R.C. 124.85, as enacted by Am. Sub. H.B. No. 268, 
(eff. 8-20-76) prohibits any person who is receiving a dis-
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ability or retirement benefit from a state or municipal pub
lic retirement system, from being a member in another state 
or municipal public retirement system, but does not prohibit 
a member from continuing such membership if it was established 
prior to the effective date of the Act. 

2. The prohibition in R.C. 124.85 against an individual 
becoming a member of a state or municipal public retirement 
system if he is receiving benefits under another system operates 
as an exception to the requirement in R.C. 3307.01 and R.C. 
3307.51 that all teachers be members in the State Teachers Re
tirement System. 

3. R.C. 124.85 does not prohibit an individual, who has 
established membership in more than one state or municipal pub
lic retirement systems, from either retiring on a joint benefit 
basis by combining the accounts from each system or retiring 
independently from each system. However, such an individual 
can no longer retire from one system and continue membership 
in another. 

OPINION NO. 76-076 

Syllabus: 

To the extent the Highway Safety Fund and the Highway Operating 
Fund contain moneys subject to the provisions of Article XII, Section 
Sa, Constitution of Ohio, they may not be included in the "total 
operating fund" established by Am. Sub. H.B. No. 1546, effective 
October 7, 1976. 

To: William W. Wilkins, Director, Office of Budget and Management, Columbus, 
Ohio 

By: William J. Brown, Attorney General, November 10, 1976 
I have l";efore me your request for my opinion concerning pro

visions of Amended Substitute House Bill 1546, which became effective 
on Octo~er 7, 1976. Specifically, you are interested in R.C. 126.01 
(D), as enacted by the Bill, which creates a "total operating fund'', 
and includes as part of such fund the Highway Operating Fund and the 
High'iray Safety Fund. 

As Director of the Office of Budget and Management you are 
required by R.C. 126.02(E) to prescribe the manner of certifying 
that funds are available and adequate to meet contracts and obliga
tions, and you have inquired as follows: 

(1) Is the use of the Highway Operating Fund 
and Highway Safety Fund in the "total 
operating fund" established by Amended 
Substitute House Bill 1546 an attempt to 
do indirectly what Attorney General Opin
ion No. 75-088 prohibited doing directly; 
to wit, the direct transfer of funds 
pursuant to Section 115.31 of the Revised 
Code? 
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(2) Is there any legal 'impediment to the in
clusion of the Highway Operating Fund and 
Highway Safety Fund within the "total 
operating fund" if Highway Operating Fund 
monies and High\'Tay Safety Fund monies are 
used to pRy general obligations of the 
State (Fund 11)? 

2-260 

For the reasons set forth in the following analysis, I am of 
the opinion that, notwithstanding any provisions of Am. Sub. H.B. 
1S46, effective October 7, 1976, Article XII, Section Sa, Constitution 
of Ohio, prohibits the use of the Highway Safety Fund and the Highway 
Operating Fund for any purposes inconsistent with that constitutional 
provision. For this reason, to the extent that these and other funds 
are subject to Article XII, Section Sa, they may not be included in 
the "total operating fund" for the purpose of certifying the availa
bility of moneys to meet General Revenue Fund obligations. 

Amended Substitute House Bill 1546 establishes a "total operating 
fund". R.C. 126.01(0), which creates the fund, reads as follows: 

(D) As used in chapters 113., llS., 125., 
and 126. of the Revised Code, "total operating 
fund" means the consolidated total cash balances, 
revenues, disbursements, and transfers of the 
general revenue fund, departmental rotary fund, 
federal revenue sharing fund, high~..ray operating 
fund, liquor control rotary fund, and state 
lottery fund. 

All orders and invoices shall specify 
the appropriation account from ~..rhich they are 
payable. 

This section is an i.'lterim section 
effective until July 1, 1977, at \·rhich time 
the section shall become effective in its 
immediately prior existing form. 

(Emphasis added.) 

It is my understanding that the establishment of the "total 
operating fund", represents a partial attempt to solve Ohio's 
inunediate General Revenue Fund "cash flow" problem by consolidating 
all of the funds mentioned in R.C. 126.01(0) and using the con
solidated funds for the purpose of determining ,.,hether or not 
sufficient funds are available in the state treasury to pay any 
obligation accruing against the General Revenue Fund. Thus, any 
cash balance sho\'m in the "total operating fund", regardless of 
ho\·1 it is attributed to the several separate funds making up the 
"total operating fund", is available to support payment of an obli
gation of the General Revenue Fund, \'lhich is one of the funds con
solidated into the "total operating fund". It is my understanding, 
however, that the ledgers showing the amounts contained in the various 
individual funds comprising the "total operating fund" will not re
flect any change in an individual fund unless a specific expenditure 
has been certified from that particular fund. 
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To illustrate the way the "total operating fund" operates, as you 
have explained it, assume that the consolidated fund consists of 1:hret 
individual funds, A, B and c. If Fund A contains $100, Fund B, $50, 
and Fund c, $25 1 the "total open\ting fund" would sho~., a balance elf 
$175. If an obligation of $75 arose to be paid from Fund A, the 
balances would then look as follows: 

Fund A 
Fund B 
Fund C 

$25 
$50 
$25 

($100-$75) 

Total Operating Fund $100 ($175-$75) 

Note that the balances reflected in Funds B and C have not changed. 
Further, if another obligation of $75 became payable from Fund A, 
such obligation wotlld be paid since there is a balance in the "total 
operating fund" sufficient to cover the obligation and the balances 
of the funds would look as follo'l'lS: 

Fund A 
Fund B 
Fund C 

($50) or - $50 
$50 
$25 

Total Operating Fund $25 ($100-$75) 

It is clear then that while there would be enough money in the 
"total operating fund" to cer.tify the availability of funds for the 
$75 expenditure, in fact $50 has come from Funds B and C, to pay the 
obligation arising from Fund A. The individual balance of these 
funds, however, does not reflect the fact that money has been taken 
from them. On the contrary, the balance of Fund A merely sho~.,s a 
negative balance of $50. Given this background your specific ques
tions concern the inclusion of the Highway Safety Fund and the 
Highway Operating Fund in the "total operating fund", as provided 
for by Amended Substitute House Bill 1546. 

The Highway Safety Fund is established by R.C. 4501.06, ~·rhich 
provides in pertinent part: 

The taxes, fees, and fines levied, charged, 
or referred to in sections 4501.07, 4503.07, 
4503.09, 4503.10, 4503.14, 4503.15, 4503.17, 
4503.18, 4503.181 [4503.18.1), 4503.182, 
[4503.18.2], 4503.19, 4503.26, 4503.27, 4503.31, 
4503.33, 4505.061 [4505.06.1], 4505.09, 4505.10, 
4505.12, 4505.13, 4505.14, 4507.13, 4507.23, 
4507.25, 4508.05, 4509.05, 4517.04, and 4517.05 
of the Revised Code, unless otherwise designated 
by law, shall be deposited by the treasurer of 
state in a fund to be kno~'ln as the "state high'l'ray 
safety fund" and shall, * * *, be used, sub-
ject to appropriation by the general assembly, 
for the purpose of enforcing and paying the ex
penses of administering the la~., relative to 
the registration and operation of motor vehicles 
on the public roads or highways and for the 
purpose of enforcing and paying the expenses of 
administering the law to provide reimbursenent 
for hospitals on account of the expenses for 
the care of indigent persons injured in motor 
vehicle accidents. 
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l'..rticle XII, Section Sa of the Ohio Constitution \'ras adopted 
in 19 4 7 and provides: 

No moneys de.:· bred from fees, excises, or 
license taxes relating to registration, opera
tion, or use of vehicles on public highways, or 
to fuels used for propelling such vehicles, shall 
be expended for other than costs of administering 
such laws, statutory refunds and adjustments 
provided therein, payment of highway obligations, 
costs for construction, reconstruction, mainte
nance and repair of public highNays and bridges 
and other statutory high\'Tay purposes, expense 
of state enforcement of traffic laws, and expendi
tures authorized for hospitalization of indigent 
persons injured in motor vehicle accidents on 
the public highways." 

lt appears from a reading of the sections set out in R.C. 4S01.06 
that revenues \vhich are collected pursuant. thereto are subject to 
the restrictions imposed by this constitutional amendment. On this 
point see also 1973 Op. !l.tt'y. Gen. No. 73-019, in \·rhich I noted that 
the language found in R.C. 4501.06 controlling the disposition of 
the revenues collected was compelled by Article XII, Section Sa. 

It is my unde:;:stand5.ng pursuant to conversations beb1een this 
office and yours that the High\vay Operatir~g Fund represents a con
solidation of the State Highway Haintenance Fund and Repair Fund 
(R.C. 5503.04), the Gasoline Excise Tax Fund (R.C. 5735.23), the 
Supplementary High\vay Construction Fund (R.C. 5735.291), as well as 
funds apportioned by the Federal government for highway purposes, 
General Revenue Fund transfers for the cost of operating the Division 
of Aviation and subsidies to local governments for mass transportation. 

R.C. 573S.23 and R.C. 5735.291 provide for the distribution of 
revenue from gasoline excise taxes levied by R.C. 5735.05 and R.C. 
573S.29 on the use, distribution or sale of fuel. It appears clear 
then that the Highway O~erating Fund does contain moneys which are 
subject to the restrictions of Article XII, Section Sa. supra. There
fore, to the extent that these and other moneys in the Highway Oper
ating Fund are covered by Article XII, Section Sa, supra, that Fund 
must be viewed as subject to those constitutional restrictions. 

I had occasion to discuss a situation very similar to the instant 
case in 1975 Op. Att'y. Gen. No. 75-088. In that opinion, it was 
held that moneys in the Auto Registration Distribution Fund, which 
were subject to the restrictions of Section Sa, may not constitutionally 
be te~?orarily transferred to the General Revenue Fund to pay obliga
tions of that fund. In so concluding I recognized that, for reasons 
discussed in 197S Op. Att'y. Gen. No. 75-087, a temporary transfer 
of funds could not be made unless such a temporary transfer or "loan·· 
was included as one of the authorized purposes of the fund. I further 
noted that Article XII, Section Sa of Ohio Constitution is quite spec
ific for \'l'hat purposes moneys subject to it may be expended, and the 
temporary transfer of such funds to meet deficiencies in the General 
Revenue Fund, is not included among those purposes. 

The instant case is analogous. The inclusion of the Highway 
Sa.fety Fund and the High\'ray Operating Fund in the "total operating 
fund" operates as an indirect transfer of such moneys to the General 
Revenue Fund to the extent that the General Revenue Fund is permitted 
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to develop a negative balance pursuant to R.C. 126.01 et seq. since 
in the absence of sufficient General Revenue Fund dollars to support 
a General Revenue Fund disbursement it is clear that some amount of 
dollars must have been disbursed from other funds even if the ledgers 
do not reflect such a situation. I must conclude, therefore, for the 
reasons discussed above and in 1975 Op. Att'y. Gen. No. 75-087 and 
75-088 that funds subject to Article XII, Section Sa, supra, may not 
be included in the "total operating fund" for the purpose of certi
fying the availability of funds under R.C. 126.02. 

In answer to your questions it is, therefore, my op~n~on and 
you are so advised that to the extent the High\'ray Safety Fund and 
the Highway Operating Fund contain moneys subject to the provisions 
of Article XII, Section Sa, Constitution of Ohio, they may not be 
included in the "total operating fund" established by Am. Sub. H.B. 
No. 1546, effective October 7, 1976. 

OPINION NO. 76-077 

Syllabus: 

There are no constitutional limitations on R.C. 4123.01 
(A) (3) and a partner or sole proprietor, who has otherwise 
qualified, may be included as an "employee" under the pro
visions of the Workmen's Compensation Act. 

To: Robert C. Daugherty, Administrator, Bureau of Workmen's Compensation, 
Columbus, Ohio 

By: William J. Brown, Attorney General, November 18, 1976 

I have before me your request for my opinion in which 
you present the following question: 

"What are the constitutional limitations 
on Revised Code Section 4123.0l(A) (3) in light 
of Ohio Attorney General Opinion 1967-022 and 
the case of Goldberg v. Industrial Commission, 
131 Ohio St. 399 (1936) together with other 
relevant law?" 

Your request raises the basic question of whether a member of a 
partnership or the owner of a sole proprietorship may be in
cluded as an "employee" under the provisions of the Workmen's 
Compensation Act. 

Prior to 1925 the Workmen's Compensation Act did not 
make specific provision for the inclusion of partners or sole 
proprietors as "employees". However, in 1925, the General 
Assembly amended G.C. 1465-68 to provide in part: 

"Any member of a partnership, firm or 
association composed of two or more indi
viduals, who is paid a fixed compensation 
for services rendered to such partnership, 
firm, or association, and the dependents 
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of such as are killed in the course of employ-
ment, wheresoever such injury has occurred, 
provided the same was net purposely self-inflicted, 
shall be paid such compensation and benefits as 
are provided in case of other injured, diseased or 
killed employees by this act, provided such partner
ship, firm or association includes in the pay roll 
furnished by it to the industrial commission the 
compensation of such member and pays the premiums 
based thereon. " 

2-264 

Thus, with the enactment of G.C. 1465-68 a member of a partnership 
composed of two or more individuals could be cover\::!d by the benefits 
of the Workmen's Compensation Act. 

In 1936, however, the Supreme Court of Ohio in the case of 
Goldberg v. Industrial Commission, 131 Ohio St. 399 (1936), held 
the above quoted language to be unconstitutional and void. In so 
doing the Court held that a partner-employee is not embraced within 
the terms "workmen" and "employee" as used in Section 35 of Article 
1~ of the Constitution of Ohio. The Court was of the opinion that 
to allow such a relationship to exist in light of the provisions 
of Section 35 requiring an additional award for injuries resulting 
from violations of specific safety requirements would tempt a 
partner-employee to violate the law in one capacity in order to 
obtain additional compensation in another capacity under the same 
law. Although the statute involved in Goldberg, supra, did not 
include sole proprietors, I believe it is safe to-as5Ume that the 
Goldberg court would have applied the same rationale to sole 
proprietors. 

To date, the Goldberg, supra, decision has not been specifi
cally overruled. In the case of Kuehn! v. Industrial Commission, 
136 Ohio St. 313 (1940), however, the Supreme Court held as 
follows: 

"1. An officer, director or shareholder of a 
corporation, injured while engaged in performing 
manual labor for the corporation as its employee, 
will not be denied compensation for such injury 
under the Workmen's Compensation Act solely be
cause he is such officer, director or share
holder. 

"2. A claimant under the Workmen's Compen
sation Act, although president, general manager 
and owner of half the capital stock of a corpora
tion, injured while regularly engaged in performing 
manual labor as an. employee of such corporation 
which had included his wages in its payroll report 
to the Industrial Coruaission and had paid its premium 
into· the State Insurance Fund accordingly, is entitled 
to participate in such State Insurance Fund." 

In Kuehnl, supra, the Industrial Commission argued that the 
Goldberg, supra, decision should be controlling since the claimant's 
relationship to his corporation was akin to the relationship of a 
partner to hois partnership: that, as in a partnership, he stood in 
the position of both employer and employee. The Court rejected this 
contention and held that the doctrine announced in Goldberg, supra, 
did not extend to the case of a shareholder of a corporation. 
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In arriving at its decision the Court in Kuehnl, supra, stated 
the following at page 317: 

"The Workmen's Compensation Act does not dis
criminate against small corporations and their 
employees, the latter being entitled to full pro
tection under this law. The law was enacted, pur
suant to the Constitution as stated in Section 35, 
Article II, 'For the purpose of providing compen
sation to workmen and their dependents, for death, 
injuries or occupational disease, occasioned in the 
course of such workmen's employment .••• ' In 
fact the spirit of the Workmen's Compensation Act is 
to give encouragement to the employment of the cor
porate fiction as a nominal employer, so that all 
bona fide employees of such an entity, when they ex
ceed two in number, are granted coverage_ The social 
implications of the law are that the econom1c loss of 
the injured employee, or of his dependents in 
case of his death, must be borne b industr , 
and t at th1s pol1cy should not be thwarted by 
the device of making a bona fide employee an 
executive officer of a corporation, or by making 
such an employee a member of a p~rtnership in 
order to reduce the number of pPrsons employed 
and thus escape the a lication of the law." 

Emphas1s added.) 

While Goldberg, supra, was not overruled by Kuehnl, supra, a 
reading of the latter case causes one to speculate that the 
Kuehnl Court did not necessarily agree with the earlier deci
S1on and may well have found the statute to be constitutional 
had it been given the opportunity to pass upon the issues 
presented in Goldberg, supra. 

Following the Kuehnl decision the General Assembly 
amended G.C. 1465-68 1n 1941 by deleting the last paragraph 
which Goldberg, supra, had held to be unconstitutional (119 
Ohio Laws 565). -rn-1967, the then Attorney General further 
distinguished Goldberg, supr~, in Ohio Att'y Gen. Op. No. 
1967-022. My predecessor op1ned that the partners of a limited 
partnership association could be considered "employees" under 
the Workmen's Compensation Act, even though the partners of a 
general partnership could not. The syllabus of that opinion 
reads as follows: 

"1. A member of a limited partnership 
association who does in fact perform services 
under a contract of hire and, therefore, would 
qualify as an employee were he not a member of 
the association, is an employee for the purpose 
of the Ohio Workmen's Compensation Insurance Act. 

"2. An official of a limited partnership 
association is not entitled to a limitation of 
reporting remuneration for premium purposes by 
the terms of the Industrial Commission's General 
Rating, Rule VII. 
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"3. An official of a limited partnership 
association may be covered by the Ohio Workmen's 
Compensation Act, depending upon the factual con
text in which the injury is sustained." 

Thus, the decis~on rendered in Goldberg, ~upra, has twice 
been distinguished and narrowed by subsequent ~nterpretation. 

2-266 

Most recently the Legislature amended R.C. 4123.01 to pro
vide that partners and sole proprietors may be included as 
"employees" under the Workmen's Compensation Act. R.C. 4123.01 
(A) (3) as amended effective January 1, 1974, provides: 

"As used in Chapter 4123. of the Revised 
Code: 

"(A) 'Employee,' 'workmen,' or 'operative' 
means: 

II 

"(3) If an employer is a partnership, or 
sole proprietorship, such employer may elect to 
include as an 'employee' within this Chapter, any 
member of such partnership, or the owner of the 
sole proprietorship. In the event of such elec
tion, the employer shall serve upon the commission 
written notice naming the persons to be covered, 
include such employee's remuneration for premium 
purposes in all future payroll reports, and no 
such proprietor, or partner shall be deemed an em
ployee within this division until such notice has 
been served." 

. By enacting the above language it appears that the General 
Assembly intended to deliver the final blow to Goldberg, supra, 
through legislation. The language of the statute is clear 
and unambiguous. With respect to such language, the Supreme 
Court held in the fifth syllabus of Sears v. Weimer, 143 Ohio 
St. 313 (1944): 

"5. Where the language of a statute is 
plain and unambiguous and conveys a clear and 
definite meaning there is no occasion for re
sorting to rules of statutory interpretation. 
An unambiguous statute is to be applied, not 
interpreted." 

Nevertheless, because the language of R.C. 4123.0l(A) (3) is 
so similar to the language held to be unconstitutional by Goldberg, 
supra, one can not avoid questioning, as you have, its constitu
tionality. However, until such time as a court of this state 
specifically rules R.C. 4123.0l(A) (3) to be unconstitutional, it 
must be presumed to be constitutional and in full force and effect. 
The Attorney General has traditionally declined to decide the con
stitutionality of statute~, as such a determination is the perogative 
of the courts. 1973 Op. Att'y Gen. No. 73-105~ 1973 Op. Att'y Gen. No. 
73-088~ 1954 Op. Att'y Gen. No. 3644. R.C. 1.47 specifically provides: 
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"In enacting a statute, it is presumed 
that: 

"(A) Compliance with the constitutions 
of the state and of the United States is in
tended~ 

"(B) The entire statute is intended to 
be effective; 

"(C) A just and reasonable result is 
intended; 

"(D) A result feasible of execution is 
intended." 

OAG 76-078 

Therefore in specific answer to your request, it is my 
opinion and you are so advised that there are no constitutional 
limitations on R.C. 4123.0l(A) (3) and a partner or sole pro
prietor, who has otherwise qualified, may be included as an 
"employee" under the provisions of the Workmen's Compensation 
Act. 

OPINION NO. 76-078 

Syllabus: 

The board of education of a local school district may 
pay a higher percentage of the health insurance premiums 
for its superintendent, assistant superintendent,' and 
principals than it pays for other "teaching employees" 
under R.C. 3319.202. 

To: Robert A. Jones, Clermont County Pros. Atty., Batavia, Ohio 
By: William J. Brown, Attorney General, November 26, 1976 

Your request for my opinion reads as follows: 

"We have been requested by one of the 
local boards of education as to whether or 
not said Board, under provisions of Section 
3313.202 of the Ohio Revised Code, would 
be permitted to pay a greater percentage of 
the Health Insurance premium for principals, 
assistant superintendents and superintendents 
than the percentage of the teachers' health 
insurance premium." 

R.C. 3313.202, to which you refer, provides; 

"The board of education of a school 
district may procure and pay all or part 
of the cost of group term life, hospitali
zation, surgical, or major medical insurance, 
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or a combination of any of the foregoing 
types of insurance or coverage, whether 
~ssued by an insurance company or a hospital 
~~rvice association duly licensed by this state, 
covering the teaching or nonteaching employees 
of the school district, or a combination of 
both, or in the case of hospitalization, surgical, 
or major medical insurance, the dependent children 
and spouses of such employees; provided if such 
coverage affects only the teaching employees of 
the district such coverage shall be with the con
sent of a majority of such employees of the 
school district, or if such coverage affects only 
the non-teaching employees of the district such 
coverage shall be with the consent of a majority 
of such employees. If such coverage is proposed to 
cover all of the employees of a school district, 
both teaching and non-teaching employees, such 
coverage shall be with the ~o~sent of a majority 
of all the employees of a school district. A 
board of education shall continue to carry, on 
payroll records, all schooi employees whose sick 
leave accumulation has expired, or who are on a 
disability leave of absence or an approved leave 
of absence, for the purpose of group term life, 
hospitalization, surgical, or major medical in
surance. A board of education may pay all or part 
of such coverage except when such employees are 
on an approved leave of absence, or on a disability 
leave of absence for that period exceeding two years. 
As used in this section 'teaching employees' means 
any person employed in the public schools of the 
state in a position for which he is required to 
have a certificate pursuant to sections 3319.22 to 
1319.31, inclusive, of the Revised Code. 'Non
~eaching employees' as used in this section means 
any person employed in the public schools of the 
state in a position for which he is not required to 
have a certificate issued pursuant to sections 
3319.22 to 3319.31, inclusive, of the Revised Code." 

(Emohasis added.) 

For purposes of this section, superintendents, assistant 
superintendents, and principals are included within the defi
nition of "teaching employees" since such positions are ones 
for which a certificate is required pu.rsuant to R.C. 3319.22. 
With respect to your question, however, it should first be 
noted that R.C. 3319.202 in authorizing the payment of insur
ance premiums does not expressly prohibit the adoption of a 
schedule by which a higher percentage of the cost of insurance 
would be paid for certain employees than for other employees. 
To the contrary the language of that statute appears to leave 
this determination to the discretion of the board, so that the 
amount of insurance premium borne by the employer may vary 
with the position. 

It is well settled that the payment of insurance premiums 
for public officers and employees is a form of compensation. 
State, ex rel. Mikus v. Roberts, 15 Ohio St. 2d 253 (1968); 
State, ex rel. Boyd v. Tracey, 128 Ohio St. 242 (1934); 1976 
Op. Att'y Gen. No. 76-058; 1975 Op. Att'y Gen. Nos. 75-061 and 
75-014; and 1972 Op. Att'y Gen. No. 72-059. Furthermore, the 
characterization of insurance premium payments as compensation 
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has been for v:arious purposes. In Op. No. 72-059, supra, I 
relied on the above cited Supreme Court cases to conclude that 
an in-term increase in payments of insurance costs was an increase 
in compensation prohibited by Article II, Section 20, Constitution 
of Ohio. Similarly in Op. No. 75-014, supra, I concluded that 
in the absence of express statutory authority to pay insurance 
premiums such authority could be inferred from a general grant 
of power to "fix compensation" for employees. 

It is, therefore, necessary to also consider the statutes 
relating to the compensation of officers and employees of a 
board of education to determine whether there exists any pro
vision, which would preclude the payment of a higher percentage. 
of the cost of insurance for persons in the positions you de
scribe than for other "teaching employees" under R.C. 3319.202. 

The appointment of a superintendent of a local school dis
trict is provided for in R.C. 3319.01, which reads in pertinent 
part: 

"No person shall be appointed to the office 
of local superintendent who is not possessed of 
a superintendent's certificate as defined in 
division (H) of section 3319.02 of the Revised 
Code, or of a local superintendent as defined 
in division (L) of section 3319.22 of theRe
vised Code, unless such person held or was 
qualified to hold the position of executive 
head of a local school district on September 
16, 1957. At the time of making such appointment 
or designat1on of term, such board shall fix the 
compensation of the superintendent, which may be 
increased or decreased during such term, provided 
such decrease is a part of a uniform plan affecting 
salaries of all employees of the district, and shall 
execute a written contract of employment with such 
superintendent." (Emphasis added.) 

Similarly R.C. 3319.02 provides.as follows for t~e 7mploYI?ent and 
comoensation of assistant super1ntendents and pr1nc1pals 111 a 
loc~l school district: 

... In the case of assistant superintendents, 
principals, and assistant principals in local school 
districts employment shall be, and in the case of 
all other administrative personnel in local school 
districts may be, in accordance \vith nominations 
of the superintendent of schools of the county dis
tricts of which the local district is a part. Such 
employees shall be employed under \vri tten contracts 
of employment. Except by mutual agreement of the 
parties thereto, no employee shall be transferred 
during the life of his contract to a position of 
lesser responsibility. No contract may be terminated 
or suspended by a board of education except pursuant 
to section 3319.16 or 3319.17 of the Revised Code. 
The salaries and compensation prescribed by such con
tracts shall not be re~uced by a board of education 
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unless such reduction is a part of a uniform 
plan affecting the entire district." 

(Emphasis added.) 

2-270 

It is significant that while both of the foregoing sections 
provide that any reduction in compensation be part of a uniform 
plan for all employees of the school district, there is no require
ment of uniformitv in the establishment of levels and forms of com
pensation. To th~ contrary such determination appears clearly to 
have been committed by the General Assembly, pursuant to R.C. 
3319.01 and R.C. 3319.02, to the discretion of the board of educa
tion. This view is consistent with R.C. 3319.202 which, as dis
cussed a.bove, poses no such restrictions on the payment of in
surance premiums for employees once a majority of "teaching em
ployees" has consented to have a program of insurance coverage 
instituted. See also R.C. 3313.20-and R.C. 3313.47, which have 
been construed generally to give boards of education broad dis
cretion in providing for the operation of schools. See Dayton 
Teachers Assn. v. Dayton Bd. of Edn., 41 Ohio St. 2d-r27~3T; 
(1975); Greco v. Roper, 145 Ohio St. 243, 249 (1945); 1974 Op. 
Att'y Gen. Nos. 74-063 and 74-095. 

I must, therefore, conclude that a board of education does 
possess authority to determine the level of compensation to be 
paid to superintendents, assistant superintendents, and principals, 
including the payment of insurance premiums pursuant to R.C. 
3319.202, and may in th8 exercise of that authority pay a higher 
percentage of insurance premiums for persons holding such posi
tions than for other "teaching employees" under R.C. 3319.202. 

Jn specific answer to your question it is, therefore, my 
opinion and you are advised that the board of education of a 
local school district may pay a higher percentage of the 
health insurance premiums for its superintendent, assistant 
superintendent, and principals than it pays for other "teaching 
employees" under R.C. 3319.202. 
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OPINION NO. 76-079 

Syllabus: 
R.C. 111.15, as amended by Am. Sub. H.B. 317, is not 

applicable to the public colleges and universities, in
cluding community colleges and technical colleges, in 
the State of Ohio. 

OAG 76-079 

To: James A. Norton, Chancellor, Ohio Board of Regents, Columbus, Ohio 
By: William J. Brown, Attorney General, December 10, 1976 

I have before me your request for my opinion as to whether 
R.C. 111.15, as amended by Am. Sub. H.B. 317, is applicable to 
the public colleges and universities, including community colleges 
and technical colleges, in the state of Ohio. Am. Sub. H.B. 317 
amended R.C. 111.15 to require that all rules filed pursuant to 
that section be filed with the director of the Legislative Refer
ence Bureau in addition to the Secretary of State. It further 
required that all rules previously filed pursuant to R.C. 111.15 
be refiled with both the director of the Legislative Reference 
Bureau and the Secretary of State prior to January 1, 1977, in 
order to remain effective. 

Am. Sub. H.B. 317, which became effective on September 30, 
1976, amended R.C. 111.15 to read as follows: 

"No rule adopted by any board, commission, 
department, division, or bureau of the govern
ment of the state shall be effective until the 
tenth day after it is promulgated by the filing 
of one certified copy thereof in the office of 
the secretary of state; and one certified copy 
thereof with the director of the ~egislative 
reference bureau. If both copies are not filed 
on the same day, the rule shall be effective on 
the tenth day after the day the later filing is 
made. A rule of an emergency nature necessary 
for the inunediate preservation of the public 
peace, health, or safety, which shall state the 
reasons for such necessity shall become effective 
inunediately upon being promulgated as pro-
vided fn this section. 

"No rule of any board, commission, depart
ment, division, or bureau of the government of 
the state shall be effective after January 1, 
1977, unless expressly promulgated as provided 
in this section. 

"All rules filed in the office of the secre
tary of state pursuant to this section shall be 
recorded by the secretary of state under the 

·title of the board, commission, department, 
division, or bureau adopting such rule and shall 
be numbered according to a numbering system de
vised by the director of the legislative bureau. 
Such rules shall be public record open to public 
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inspecti.on. All rules shall be published in the 
Ohio Administrative Code as provided by chapter 
103. of the Revised Code. 

"No rule filed pursuant to this section 
shall be amended except by a new rule, which 
new rule shall contain the entire rule as amended 
and shall repeal the rule amended. Such amenrlatory 
rules shall be adopted and promulgated in the same 
manner as provided in this section for the adop
tion and promulgation of the rules which are there
by amended. 

"No repeal of any rule shall be effective 
until the tenth day after the filing of one certi
fied copy of the order of repeal of such rule 
with the secretary of state and one certified 
copy of the order of repeal of such rule with 
the director of the legislative reference bureau. 
If both copies are not filed on the same day, the 
repeal of such rule shall be effective on the 
tenth day after the day the later filing is made. 

"This section does not apply to any orde.r 
respecting the duties of employees, or to any 
finding, or to any determination of a question 
of law or fact in a matter presented to such 
board, commission, department, division, or 
bureau. 

"This section does not apply to a rule as 
defined in section 119. 01 of the Revised Code." 

(Emphasis added.) 

Thus your question becomes whether the public colleges 
and universities, including community colleges and technical 
colleges, in the state of Ohio are a "board, commission, 
department, division, or bureau of the government of the 
state" as those terms are used in R.C. 111.15. This portion 
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of R.C. 111.15 was not amended by Am. Sub. H.B. 317. Therefore 
R.C. 111.15 is not applicable to any agencies to which it was 
not applicable prior to the enactment of Am. Sub. H.B. 317. 

The General Assembly did not define a "board, commis
sion, department, division, or bureau of the government of 
the state" in R.C. Chap. 111. Several related terms, how
ever, were defined in R.C. 121.01, which reads as follows: 

"As used in sections 121.01 to 121.21, 
inclusive of the Revised Code: 

"(A) 'Department' means the several depart
ments of state administration enumerated in 
section 121.02 of the Revised Code. 

"(B) 'Division' means a part of a department 
established as provided in section 121.07 ,_of the 
Revised Code for the convenient performance of 
one or more of the functions committed to a depart
ment. 
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"(C) 'Departments, offices, and institutions' 
include every organized body, office, and agency 
established by the constitution and laws of the 
state for the exercise of any function of the state 
government, and every institution or organization 
which receives any support from the state." 

OAG 76-079 

Each state university is governed by a board of trustees 
and is "a public institution of higher education which is a 
body politic and corporate." R.C. 3345.011. Similarly, 
community college districts and technical college districts 
are governed by boards of trustees, are political subdivisions 
of the state, and are bodies corporate. R.C. 3354.0l(A), 
3354.03, 3357.0l(B), and 3357.04. 

The terms "department" and "division" as defined by R.C. 
121.01 do not include these institutions of higher education, 
and neither, by analogy, would those terms as used in R.C. 
111.15. On this point it may be noted that R.C. 12l.Ol(C) 
defines the terms "departments, offices, and institutions" 
collectively to include public institutions of higher educa
tion. However, the term "institutions" is specifically 
included in the language so defined. Such is not the case 
with R.C. 111.15. Nor do I find any definition of "commission" 
or "bureau", as used in R.C. 111.15, which would make those 
terms applicable to the ·situation you describe. 

Thus the term "board" is the one term which might bring 
these institutions within the scope of R.C. 111.15, since each 
institution has a board of trustees. The key language in R.C. 
111.15 becomes the phrase "of the government of the state." 
Public institutions of higher education, as noted previously, 
are political subdivisions and bodies corporate and their boards 
of trustees are concerned only with the operation of that par
ticular institution, not with the government of the state of 
Ohio as provided in R.C. 111.15. This construction is bolstet~d 
by reference to 1941 Op. Att'y. Gen. No. 4043, p. 696, in which 
my predecessor had occasion to consider the scope and effect of 
this statute. He said in pertinent part at pp. 698, 699: 

The obvious purpose of this law is to provide, 
in a central place, a complete and duly classified 
set of all of the rules and regulations of every 
board, commission, department, division and bureau 
of the government of the State of Ohio for the use 
of anyone who may have occasion or need to examine 
them. Because of the increasing need for the 
legislature to delegate administrative duties and 
functions to specialized state boards and commi
ssions, these rules and regulations have become 
as important as statutory law to those appearing 
before such bodies. 

Finally, it is significant that Am. Sub. H.B. No. 317 did 
not change the language of R.C. 111.15 to increase the number 
of bodies required to file copies of rules pursuant to that 
section. The amendment merely names the Legislative Reference 
Bureau as a public repository of such rules, in addition to the 
Secretary of State, with whom R.C. 111.15 had already required 
that rules be filed. 
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Therefore, to the extent that rules have not in the past 
been filed with the Secretary of State pursuant to R.C. 111.15, 
the General Assembly has apparently concurred and has not seen 
fit to question the construction given to that section admini
stratively over the past 35 years. On this point see R.C. 1.54, 
which provides: 

A statute which is reenacted or amended is 
intended to be a continuation of the prior statute 
and not a new enactment, so far as it is the same 
as the prior statute. 

Furthermore, it is a well recognized common la1v rule of 
statutory construction that an administrative construction given 
a statute over a long period of time may be viewed as persuasive 
evidence of the proper interpretation, especially where the 
legislature has subsequently reenacted the language in question 
without change. Bailey, et al. v. Evatt, 142 Ohio St. 616 (1944); 
State ex rel. Schweinhagen v. Underhill, 141 Ohio St. 128 (1943); 
Wadswort~ v. Dambach, et al., 99 Ohio App. 269 (1954). 

It is my understanding that the institutions with which you 
are concerned, have not in fact been heretofore required to file 
copies of their rules with the Secretary of State pursuant to 
R.C. 111.!5. Therefore, I must conclude that a board of trustees 
of a public institution of higher education, whether a state 
university or a community or technical college, is not a board, 
commission, department, division, or bureau of the government of 
the state and thus not within the jurisdiction of R.C. 111.15. 

In specific answer to your question it is my opinion, and 
you are so advised, that R.C. 111.15, as amended by Am. Sub. H.B. 
317t is not applicable to the public colleges and universities, 
including community colleges and technical colleges, in the ' 
State of Ohio. 

OPINION NO, 76-080 

Syllabus: 

1. The prov~s~ons of R.C. 6131.63 are exclusive, and 
therefore all owners who do not fall into one of the excep
tions enumerated by that section must file with the clerk 
of the board of county commissioners all schedules, surveys 
and agreements, if any, related to the construction of an 
improvement. 

2. If owners construct an improvement without filing 
the agreement, schedules and surveys, in accordance with 
R.C. 6131.63, said improvement may not be placed on per
manent maintenance under R.C. Chapter 6137. 

To: Thomas Spellerberg, Seneca County Pros. Atty.; Tiffin, Ohio 
By: William J. Brown, Attorney General, December 10, 1976 
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I have before me your request for my opinion concerning 
the placement of certain public improvements on permanent 
maintenance pursuant to R.C. Chapter 6137. Your request 
focuses on the following questions: 

1. Are the provisions of R.C. 6131.63, 
regarding the establishment of public water
courses exclusive, or may private owners 
enter into some other type of agreement not 
outlined in the statute for the construction 
of an improvement and not file the agreement, 
schedules and survey with the clerk of the 
board of county commissioners? 

2. If private landowners construct an 
improvement without so filing and without the 
county engineer's approval, as required by R.C. 
6131.63, may i.t be placed on permanent main
tenance under R.C. Chapter 6137 without the con
sent of the landowners involved? 

Pursuant to conversations between this office and yours 
it is my understanding that private landowners have been con
structing watercourses on their property without following the 
provisions of R.C. 6131.63. However, the county engineer has 
been supplying the plans used by these landowners as a public 
service. Since no provision has been made for placing these 
improvements on permanent maintanenace under R.C. Chapter 6137, 
many of them have fallen into disrepair. 

R.C. Chapter 6131 places in the board of county com
missioners control over drainage as a county-wide project. 
A landowner invokes the jurisdiction of the board to approve 
construction of an improvement by filing a petition with the 
clerk of the board of county commissioners. See R.C. 6131.04. 

R.C. 6131.63 provides an alternative to petitioning the 
board of county commissioners for the construction of an im
provement. This section states, in part: 

"Excepting when an owner whose land is 
used for agricultural purposes desires to in
stall tile by extending or adding to his own 
laterals or desires to expel water therefrom 
into an open ditch on his own land in the 
same watershed, when one or more owners desire 
to join in the construction of an ~mprovement 
which will benefit the land of the m-mers, and 
when such owners are willing to construct such 
improvement and pay the cost thereof, they may 
enter into a written agreement for the construc
tion of such improvement, or they may enter into 
an agreement to construct such part of such. im
provement as a person mutually agreed uoon ap
portions to each of them respectively. In such 
agreement such owners shall provide that the 
agreement and the survey and schedules of the 
proposed improvement shall be filed with the 
clerk of the board of county commissioners of 
the county in which such improvemept is to be 
constructed." (Emphasis addeci.) 
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Under R.C. 6131.63, an individual owner whose land is used 
for agricultural purposes does not have to file the survev and 
schedules of proposed improvements with the clerk of the 
board of county commissioners if he merely \\•ishes to ex-
tend or add to his own laterals or to expel water there-
from into an open ditch on his own land in the same water
shed. If, however, one or more owners desire to join in the 
construction of an improvement and are ''lilling to construct 
it and pay the cost thereof, they must enter into an agree
ment to do so. This agreement may take one of two forms: 
a written agreement for the construction of the improvement, 
or an agreement to construct such part of the improvement 
as a person mutually agreed upon apportions to each of them 
respectively. This agreement, ~he survey, and the schedules 
of the proposed improvement must be filed with the clerk of 
the board of county commissioners. 

Thus, the statute exempts from filing requirements only 
the owner of land used for agricultural purposes who is adding 
to his laterals or expelling water into an open ditch on his 
own land. All others must file with the clerk of the board of 
county commissioners. This includes individual landowners who 
do not come within the exception set forth in •P..C. 6131.63. 

Aside from the provision for the establishment of a public 
watercourse by the agreement of private landowners, R.C. 6131.59 
provides as follows for the recognition of certain other im
provements as public watercourses after a statutorily prescribed 
period of time: 

"When an improvement consisting of a 
ditch, drain, or watercouse has become the 
outlet of agricultural drainage, and has been 
established and constructed, or used, for 
seven years or more, it shall be deemed to 
be a public watercourse notwithstanding any 
error, defect, or irregularity in the loca
tion, establishment, or construction thereof, 
and the public shall have and possess in and 
to any such watercourse which has thus been 
constructed, or used, for seven years, the 
rights and privileges which relate to and per
tain to natural watercourses, but the same 
shall be subject to any impx·ovement upon peti
tion as provided in sections 6131.01 to 6131.64, 
inclusive, of the Revised Code." 

The answer to the first question then is that, beyond the 
exceptions in R.C. 6131.59 and 6131.63, the alternatives out
lined in R .. C. 6131.63 are the exclusive methods contemplated 
by the General Assembly for the establishment of public water
courses by agreement of private landowners. 

~7ith respect to the second question, R.C. 6131.63 pro
vides that the clerk of the board of county commissioners 
shall refer the filed agreement, survey, and schedules to 
the county engineer for review. After the county engineer 
files a certificate of approval with the clerk, the board 
of county commissioners shall hold a hearing on proposed 
maintenance assessments. R.C. 6131.63 further states: 

"Once the assessments have been approved 
all further proceedings in connection with the 
maintenance of the improvement shall be in ac
cordance with Chapter 6137. of the Revised 
Code." 
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R.C. 6137.02 states, in part: 

"The board of county commissioners of 
each county shall establish and maintain a 
fund within each county for the repair, up
keep, and permanent maintenance of each im
provement constructed under the provisions 
of Chapter 6131. of the Revised Code." 

R.C. 6137.05 states, in pertinent part: 

"The maintenance fund created under au
thority of section 6137.01 of the Revised Code 
shall be subject to the use of the board of 
county commissioners, or joint board of county 
commissioners, as the case may be, for the neces
sary and proper repair or maintenance of any im
provement constructed under provisions of sections 
6131.01 to 6131.64, inclusive, ••• of the Revised 
Code." 
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It follows from a reading of the above statutory scheme 
that if private landowners do not comply with the provisions 
of R.C. 6131.63 in constructing an improvement, the improve
ment cannot be placed on permanent maintenance under R.C. 
Chapter 6137. This, of course, would not preclude a peti
tion pursuant to R.C. 6131.04 which might ultimately re
sult in the establishment of a public watercourse by action 
of the county. Similarly, R.C. 6131.62 authorizes a board 
of county commissioners to initiate proceedings for an im
provement when county property is in need of drainage. 
The situation, which you have described, however, is an at
tempt to place a privately constructed improvement on per
manent maintenance pursuant to R.C. Chapter 6137, without 
the consent of the landowners involved. Such action is not 
contemplated by R.C. 6137,05 because the private construction 
was not completed in accordance with R.C. 6131.63, nor was the 
improvement deemed a public watercourse pursuant to R.C. 
6131.59. 

In specific response to your questions it is my opinion, 
and you are so advised that: 

1. The provisions of R.C. 6131.63 are exclusive, and 
therefore all owners who do not fall into one of the excep
tions enumerated by that section must file with the clerk 
of the board of county commissioners all schedules, surveys 
and agreements, if any, related to the construction of an 
improvement. 

2. If owners construct an improvement without 
the agreement, schedules and surveys, in accordance 
R.C. 6131.63, said improvement may not be placed on 
manent maintenance under R.C. Chapter 6137. 

filing 
with 
per-

-:.~, ... 
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OPINION NO. 76-081 

Syllabus: 

An entry issued by the Commissioner of Tax Equali
zation pursuant to R.C. 323.17 extending the time for 
payment of real property taxes must be journalized prior 
to the expiration of time for payment of real property 
taxes as extended by a board of county commissioners pur
suant to law. 
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To: Robert Kinney, Commissioner, Dept. of Tax Equalization, Columbus, Ohio 
By: William J. Brown, Attorney General, December 16,1976 

Your letter of December 3, 1976, requesting my opinion 
reads as follows: 

"Section 323.17 of the Revised Code allows 
the extension of time for collection of real 
property taxes by the county commissioners for 
30 days. Thereafter, an additional extension may 
be granted by the Commissioner of Tax Equalization 
upon application by the auditor and treasurer of the 
county involved. The statute is not clear in regard 
to the question of when this request for additional 
time must be made to the Commissioner of Tax Equali
zation. It would seem that if the request was not 
made before the expiration of the original time 
extension granted by the county commissioners, the 
tax books would be closed and the 10% penalty would 
apply. 

"Does the Commissioner of Tax Equalization have 
the authority under the statute to reopen the tax 
booktl regardless of when the request for a time exten
sion is made, or must the application for time extension 
to the Commissioner of Tax Equalization be made before 
the expiration of the original extension grapted by the 
county commissioners?" 

The time for payment on real property taxes is governed 
by statute. R.C. 323.12 reads in pertinent part: 

"Each person charged with real property 
taxes and assessments or public utility property 
taxes on a tax duplicate in the hands of a county 
treasurer may pay the full amount of such t<'.xes 
on or before the twentieth day of December, or 
one-half of such taxes before such date, and the 
remaining half on or before the twentieth day of 
June next ensuing." 

The General Assembly has authorized the board of county com
missioners to extend the time for payment of real property 
taxes for an additional thirty days. R.C. 323.17 states in 
pertinent part that: 

"The board of county commissioners, by reso
lution spread upon its journal, may extend the 
time of payment of taxes for not more than thirty 
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days after the time fixed by sections ... 323.12 
of the Revised Code .... " 

R.C. 323.17 further provides in part that: 

" .... The commissioner of tax equalization 
may, by journal entry, further extend the time 
of payment of taxes in any county, in case of 
an emergency as defined in this section, to such 
time as the commissioner fixes in his order, .. 

OAG 76-081 

" 

You have essentially asked whether the Commissioner of Tax 
Equalization can exercise the authority granted in R.C. 323.17 
and further extend the time for payment of real property taxes 
in a county after the time for payment, as extended by a board 
of county commissioners pursuant to law, has expired. 

R.C. 323.17 makes no provision for the time in which the 
Commissioner of Tax Equalization can exercise the authority 
granted therein. Because R.C. 323.17 is ambiguous on this 
point it is appropriate in determining the intent of the legis
lature to consider other statutory provisions on this subject. 
(R.C. 1.49). When R.C. 323.17 is read in para materia with 
other statutes relating to the collection of taxes, it is 
evident that an application for an extension of time pursuant 
to R.C. 323.17 cannot be considered by the Commissioner of 
Tax Equalization after the time for payment of the taxes 
has once passed. 

R.C. 5719.17 reads as follows: 

"If one half the taxes, assessments, and re
coupment charges charged against an entry of real 
estate is not paid on or before the twentieth day 
of December 1n that year, a penalty of ten per cent 
shall be added to such half of said taxes, assess
ments, and charges on the duplicate. If the total 
amount of such taxes, assessments, charges and penalty 
is not paid on or before the twentieth day of June, 
next thereafter, a like penalty shall be charged on 
the balance of the amount of such unpaid taxes, assess
ments, and charges. The total of such amounts shall 
constitute the delinquent taxes, assessments, andre
coupment charges on such real estate, to be collected 
in the manner prescr1bed by law." (Emphasis added.) 

In 1974 Op. Att'y Gen. No. 74-068, I had occasion to consider 
the operation of R.C. 323.17 and R.C. 5719.17. Based on the 
current language of those sections, as well as their legis
lative histories, I concluded that: 

" •. [W]hen the Board of Tax Appeals, pursuant 
to the provisions of R.C. 323-17 [132 Laws of Ohio 
296], extends the time for payment of real estate 
taxes to a day certain, the county treasurer is not 
authorized to accept payment of taxes without the 
payment noted in R.C. 5719.17 after the expiration 
of the day certain. • " 

(Emphasis and bracketed matter added.] 
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R.C. 323.17 was amended by House Bill No. 920 (eff. 10-11-76), 
whereby the powers of the Board of Tax Appeals stated therein 
were transferred to the Commissioner of Tax Equalization. 
The General Assembly has, however, expressly provided in R.C. 
1. 54 that: 

"A statute which is reenacted or amended is 
intended to be a continuation of the prior statute 
and not a new enactment, so far as it is the same 
as the prior statute." 

Am. Sub. H.B. No. 920 in transferring the powers and duties 
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of the Board of Tax Appeals under R.C. 323.17 to the commissioner 
of Tax Equalization reenacted without substantive change the 
language defining those powers and duties. Therefore the rationale 
and conclusions reached in 1974 Op. Att'y Gen. No. 74-068 are 
still valid. Consequently, where a board of county commissioners, 
pursuant to R.C. 323.17, extends the time for payment of real 
property taxes for an additional thirty days and no further 
extension of time has been granted by the Commissioner of Tax 
Equalization, the penalty provided for in R.C. 5719.17, which 
is mandatory and self-executing, must be charged against the 
unpaid taxes on the duplicate at the time the first extension 
expires. 

R.C. 5719.01 states in part that: 

"The lien of the state for taxes levied for 
all purposes on the real and public utility tax 
list and duplicate for the year 1954 and each year 
thereafter shall attach to all real property sub
ject to such taxes on the fi~st day of January, an
nually, and continue until such taxes and any 
penalties, interest, or other charges accruing 
thereon are paid. • • • " 

When the penalty provided for in R.C. 5719.17 attached to real 
property, it becomes a lien on the property by virtue of R.C. 
5719.01 along with the unpaid taxes, and it may be discharged 
from the proceeds .of a judicial sale pursuant to R.C. 5719.25. 
The Southern Ohio Savings Bank and Trust Co. v. Bolce et al., 

165 Ohio St. 201 (1956); Boyle v. The Public Adjustment and 
Construction Co. et al., 148 Ohio St. 559 (1947). Although a 
penalty may be remitted pursuant to R.C. 5715.39, the Commis
sioner of Tax Equalization is given no authority under R.C. 
323.17 to take any action to remove or suspend the penalty 
once it has become a lien on the property pursuant to R.C. 
5719.01. If a journal entry extending the time for payment 
of real property taxes were to be issued after the expiration 
of time for the payment of taxes as extended by a board of 
county commissioners, it would have the effect of removing a 
lien which had previously attached to the property by opera
tion of law. 

The position of Commissioner of Tax Equalization is one 
which is created by statute. It is well settled that officers 
which are creatures of statute are limited to the exercise of 
powers, which are expressly provided or necessarily implied. 
Steward v. Evatt, 143 Ohio St. 23 (1921); New Bremen v. Public 
Util1t1es Commission, 103 Ohio St. 23 (1921). Since R.C. 323.17 
ne1ther specifically grants nor implies authority for the Com-
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missioner of Tax Equalization to remove a lien, which has al
ready attached to real property by operation of law, I must 
conclude that he is without such authority under that section. 
R.C. 323.17 must, therefore, be construed strictly in deter
m~ning the time during which the Commissioner may extend the 
period of payment of taxes. · 

In specific answer to your question, it is, therefore, my 
opinion and you are hereby advised that an entry issued by the 
Commissioner of Tax Equalization pursuant to R.C. 323.17 extend
ing the time for payment of real property taxes must be journalized 
prior to the expiration of time for payment of real property taxes 
as extended by a board of county commissioners pursuant to law. 
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