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PATTON, J.: 

This consolidated appeal arises from a judgment entered by 

the Court of Common Pleas for Cuyaoga County, which found appel-

lants Norrel E. Dearing, George Liviola, Jr., and Richard S. 

Brunsm~n (hereafter riappellants") to have been operating a hazard-

ous waste facility in violation of Chapter 3734 of the Ohio Re-

vised Code, and which imposed civil penal ties for such viola-

tion. The facts giving rise to this appeal, ~s disclosed by the 

record, provide the following: 

I. Factual and Procedural Background: 

N~rthway Environnmental Services, In~. (hereafter "North

way") was an Ohio corporation organized for the purpose of engag-

ing in the business of storing and disposing of industrial 

wastes. The corpora ti on was formed in early 1980 by appellants 

and others. Appellants Dearing ~nd Brunsman were officers of the 

corporatiqn, and appellant Liviola served as "legal adviser." 

All shared in the profits from the venture. 

Northway stored hazardous wastes at various locations in 

Northeast Ohio during 1980, including 4213 North Bend Road in Ash-

tabula, Ohio. ·In the fall of 1980, the appellants made arrange-

ments to begin operations at property located on West 4 Street in 

Cleveland, Ohio. The property was owned at the time by Koppers, 

Inc., which was subsequently dismissed from this litigation. 

( 
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There was conflicting testimony as to wh~n operations commenced 

at the West 4 Street property. Several witnesses testified that 

Northway began moving drums and setting up tanks for the storage 

of hazardous wastes prior to October 9, 1980, and as early as Sep-

tember, 1·980. Other witnesses testified that operations at the 

West 4 Street property did not commence prior to October 9, 1980, 

and occurred no earlier than October 23, 1980. It is undi~puted • 

that for the period of time in question Northway had not obta~ned f 

a hazardous~~aste facility installation.and operation permit from~ 

the ·Ohio- ~v-irorime·nta'l:·"'"'"Prote·ction .. Agency. as . was.~ required by law. 

Appellants did not apply for a permit for the West 4 Street site 

until Ap·ril 9, 1981. Appellants never applied for a permit for 

the North Bend site in Ashtabula. 

On June 4, 1981, the State of Ohio, under the authority of 

the Ohio ·Attorney General's Office, executed. a search warrant at 

Northway's offices. Subsequently, on . June 9, 1981, the State 

filed a thirteen-count complaint for injunc~ive relief and civil 

penal ties against ·the appellants, Northway, and others, alleging 
. 

violations of Chapters 3704, 3734, 3767 and 6111 of the Ohio Re-

vised Code and regulations adopted thereunder for appellants' 

storage, treatment, disposal and/or transport~tion of hazardous 

wastes at the West 4 Street and North Bend sites. The record in-

dicates that appellants did not file a responsive pleading to the 

State's compl~int .. 
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The trial was bifurcated into a hearing concerning liability. 

and injunctive relief and a hearing regarding civil penal.ties. 

On the ·questions of liability and injunctive relief, . a benqh 

trial was held from September 10, 1981 to September 18, 1981. At 

the close of the week~long trial, ~hich consisted of the testi-

mony of nineteen witnesses and numerous exhibits, the trial court 

found that, from October 23, 1980 until September 18, 1981 , the 

date of the court's decision, the appellants and Northway had vio-

lated R.C. 3734.02(E) by establishing or operating a facility for 

' the storage, treatment, receipt or disposal of hazardous wastes 

at ·the West 4 Street site without first obtaining a permit for 

that facility. The court found a comparable violation for the ap-

pellants' and Northway's activities at the North Bend site in A~h-

tabula, Ohio. The court also found that appellants and Northway 

had violated R. C. 3734. 02(F) by causing or permitting hazardous 

wastes to be transported to an unlicensed facility, viz., the 

West 4 Street site. The court found a similar violation with re-

gard to the North Bend site. For these violations, the trial 

court·, in a decision announced on September 18, 1981, enjoined 

the appellants and Northway from operating or establishing any fa-

cility for the receipt, storage, treatment or disposal of hazard-

ous waste or the transportation of any hazardous waste to any 

site without a permit. The court authorized the Environmental 

Protection Agency to promptly develop a suitable plan for the 

( 

( 



0 

·,\ 

-4-

containment and removal of any existjng hazardous waste at the re-

spective facilities. 

Over the next four years, various injunctive· and contem_pt or

ders were entered against the appellants and Northway, attempting 

to achieve the clean-t,Jp of the West 4 Street and North Bend 

sites. (The various orders were not contained in the record 

transmitted for this appeal.) An evidentiary hearing was conduct-

ed ·in April, 1984, after which the trial court concluded that ap-

pellants and N~rthway were not ~ssisting with the clean-up of theJ 

respective facilities in an expeditious manner. 

were issued. 1 

Contempt orders 

l ·On· Octobe~~10~- 1985, the trial court conducted a: hearing io 

assess civil penalties against . the appellants pursuant to R.C. 

3734.13 for their. violations of R.C. Chapter 3734.· The appel-; 

!ants- ;>did "'not· present· any evidence at the hearing. The court 

made findings as to the income earned _by each of the. appellants 

for tQe period of time in which· the respective faciities were 

operated in violation of law, from October 23, 1980 until Septem-

ber 18, 1981". The· ;court determined that the appellants had been 

recalcitrant in complying with the clean-up orders, al though it 

1 It . should be noted that on or about February 1, 1983, North-
way Environmental· Service~, Inc. filed for bankruptcy, pursuant 
to Chapter 7, in the Urii ted States Bankruptcy Court, Northern 
District of Ohio, Case Number 883-108-Y. 
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was disclosed that the· North Bend clean-up was complete and that 

the West q Street clean-up was· between ninety and ninety-fi~e per

cent· complete as of ·October 10, 1985.·· The court found that the 

State. had been required to devote extraordinary. time and res~ur-

ces in· order ·to enforce the court's .clean-up directives. The 

court also determined that the appellants had made a calculated 

business decision to disregard the statutory requirements for li-

censing hazardous waste operations. Based on the appellants' 

varying degrees of responsibility, the court assessed civil penal-

ti~s against each appellant and Northway as follows: 

Richard S. Brunsman 

Norrel E; Dearing 

George Liviola, Jr. 

$ 75,000.00 

105,000.00 

115,000.00 

North Environmental Services, Inc. 327,000.00 

An additional judgment of $36,750 was assessed against Norrel E. 

Dearing and against George Liviola, Jr. each. The court's find-

ings of (act, conclusions of law, and judgment were journalized 

on October 25, 1985. 

On November 22, 1985, appellant Norrel E. Dearing filed a No-

tice of Appeal, Case No. 51209. On November 25, 1985, appellC!nt 

George Liviola, Jr. filed a Notice of Appeal, Case No. 51220. Al-

so on November 25, 1985, appellant Richard S. Brunsman filed a No-

tice of Appeal, Case No. 51221. 

On December .4, 1985, this Court sua sponte consolidated the 

respective appeals. 

( 

( 
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Thereafter, assignments of error and briefs were filed on be-

half -0f appellant Dearing and appellant Livioli • 

.. 
II. Relevant Statutory and Administrative Rule History. 

Before addressing the merits of the individual assignments 

o~ err~r raised by the appellants, it is important to review the 

hi .. story··· or··· t"he relevant statut·es and administrative rules which 

c:rre;-":"in· ·issue· in this appeal. Effective March 19, 1979, R.C. 

3734.02(E) provided: 

No person shall es_tablish or operate a hazard
ous waste storage, treatment, or disposal fa
cility, or use a solid waste disposal site or 
facility for the storage, treatment, or dispo
sal of any hazaraous waste, without a hazard
ous waste facility installation and operation 
permit fr~m the director. *** 

R.C. 3734.02(F) provided: 

1No · person shall store, treat, or dispose of. 
hazardous waste anywhere, regardless whether 
generated on or off the premises where such 
waste is stored, treated, or disposed of, or 
transport or cause .. to be transported any ha
zardous waste to any other premises,. except 
at or to a ·hazardous waste stora'ge, treat
ment, or disposal facility operating under a 
permit issued under this chapter, •.. 

R.C. 3734.05(8) provided: 

Each person who proposes to establish or oper
ate a hazardous waste storage, treatment, or 
disposal facility shall submit an application 
for an installation and operation "permit and 
accompanying detail plans, specifications, 
and information to the environmental protec
tion· agency at least one hundred eighty days 
before the proposed beginning of operation of 
the facility. • 
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Although R.C. 373ll.12 authorized the director of environmental 

protection to adopt, modify, ·suspend, or repeal administrative re-

gulations concerning the management of hazardous waste, it does 

not appear that such authority was exercised until April 15, 

1981. 

Effective October 9, 1980, the Ohio General Assembly amended 

Chapter 3734 of the Revised Code, setting forth a detailed statu-

tory scheme for the licensing of hazardous waste facilities. Re-

vised Code 3734.02(E) p~ovided, in relevant ·part: 

No person shall establish or operate a haza~d
ous waste facility, or use a solid waste. fa-
c i1 i ty · for the storage, treatment, or d ispo
sal of any hazardous waste, without a hazard
ous waste facility installation and.operation 
perini t from the director. The permit shall 
be issued subject to approval by the hazard
ous waste facility approval board in accor·
dance with section 3734.05 of the Revised .. 
Code ... 

Revised Code 3734.02{F) provided, in relevant part: 

No person shall store, treat, or dispose of 
hazardous waste anywhere, regardless whether 

·generated on or off the premises where the 
waste is stored, treated, or disposed of, or 
transport or cause to be · transportea any ha
zardous waste to any other premises, except 
at.or to: 

( 1) A hazardous waste facility operat
ing under a permit issued under this 
chapter; *** 

c·· 
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The procedure for obtaining a waste facility permit was set 

forth in R.C. 3734.05. With respect to the issues raised in this 

appeal, the October, 1980 amendments contained a "grandfather 

clause" for qualifying hazardous waste facilities. Revised 

3734.05(D) provided, in relevant part: 

·c1) Upon receipt of a completed application, 
the [hazardous waste facility approval) board 
shall issue a hazardous waste facility instal
lation and operation permit for a hazardous 
waste facility subject to the requirements of 
divisions (C) {6) and {7) of this section and 
all applicable federal regulations if the fa
cility for which the permit is requested: 

(a) Was in operation immediately prior 
to the effective date of this di vision; 
*** 

Code 

As noted, the effective date of the . amendment was October 9, 

1980. 2 

Pur;uant to its authorify to promulgate administrative 

rules, the director of environmental protection adopted rules go-

verning the management of hazardous wastes on April 15, 1981. Of 

releva·nce. to this appeal, .Ohi.o Adm. Code 3_745-50-10(A)(18) de-

fined ·an "existing hazardous _waste facility" or "existing facil-

ity" to be: 

2 
The current version of this 

October 31, · 1984·, specifically 
· facility that "was :ln operation 

1980; ***" 

"grandfather clause," effective 
qualifies any hazardous waste 
immediately prior to October 9, 



0 
-9-

••. a facility which was in operation, or for 
which construction had commenced' on or be
fore November 19; ·1980. Construction had com
menced if: 

(a) The owner or operator has obtain ed ... 
all necessary federal, state, and locai 
preconstruction approvals or permits; 
and either 

(b) A cont~nuous physical, or-site 
(sic.) program has begun, or 

(c) The owner or operator has entered 
into contractual obligations which 
cannot be cancelled or modified without 
substantial loss for construction of 
the facility to be completed within, a 
reasonable time. 

On April 15, 1981, the director also enacted Ohio Adm. Code 

3745-50-40, entitled "Submittal of Hazardous Waste Permit Applica-

tions." This rule provided, in pertinent part: 

(A) Existing facilit~es 

( 1) No later than thirty days after the ef-
~ fecti ve date of this rule, all owners and 
operators of existing hazardous waste facili
ties shall file "Part A" of the permit appli
cation. 

(2) At any time after the effectiye date of 
the "Phase II" hazardous waste rules, ·the 
owner or operator of a hazardous waste fa
ci.li ty may be requir.ed by the direct·or to 
file "Part B" of the permit applic_ation. 
Such owner or operator shall be allowed six 
months from the date of notification to file 
such application. 

_ (3) Failure· to timely file a required "Part 
B" of' .... the permit application. or to provide in 
full the information required by such applica
tion is grounds for termination of interim 
status. *** 

c· 

( 

i. 
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Ohio Adm. Code 37115-50-10 was amended on Hay 22, 1981. The 

21nended version deleted the definition of "existing hazardous 

waste facility" o~ "existing facility." Ohio Adm. Code 37115-50-

10(A)(22) defined "facility" or "hazardous waste facility" to be: 

all contiguous land, and structures, 
other appurtenances, and improvements on 
the land, used for treating, storing, or 
disposing of hazardous waste. A facili
ty may consist of several treatment, 
storage, or disposal operational units 
(e.g., one or more landfills, surface im
poundments, or combinations thereof). 

In addition, Ohio .Adm.· Code 37.ll5-50-10(A)(35) proviqed that "in 

operation" referred to ."a facility which is treatl.ng, "storing, -or 

) disposing of hazardous waste."~. 
I 

The former Ohio Adm. Code-3745-50-llO was modified in the May 

22, 1981 amendment. Th~ revised .rule pr9vided: 

I 
(A) ·Hazardous waste facilities in 

'operation immediately prior to October 
9, 1980: 

( 1) Ho later tha_n April 9, · 1981, all 
owners and operators of hazardous waste 
facilities in operation immediately 
prior to October 9, 1980 shall file 
"Part A" of the permit application. 

(2) At any time after the effective 
date of the "Phase II" hazardous waste 
rules applicable to such facility, the 
owner or operator of the hazardous waste 
facility may be required by the director 

- ·to file "Part B" of the p~rmi t applica..: 

3. The Hay, 1981 Administrative Code sections qu9ted. are iden
tical to the current definitions. 
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ti on. Such owner or opera tor shall be 
allowed six montbs from the date of noti
fication td file such application. 

With this factual and statutory background, it is appro-

priate to review the respective assignments of error. 

III. Abpellants' Assigned Errors 

For his appeal, appellant Dearin·g assigns three errors for 

review: 

: 

I. -THE FINDING OF THE GOURT BELOW THAT THE 
• FACILITY WAS NOT IN · OP.ERATION PRIOR ~TO 

O'CTOBER ·9, 1980,. WAS AGAINST THE MANI
FEST WEI~HT OF THE EVIDENCE • 

. 
II. · THE COU~T ERRED IN FINDING THAT THE 

STATE COULD PROCEED AGAINST THE DEFEN
D~NTS .NOTWITHSTANDING AN ADMINISTRATIVE 
RULE DEPRIVINa THE STATE . OF JURISDIC
J:ION ., 

III. THE TRIAL COURT· ERRED IN ITS DETERMINA
TION OF THE AMOUNT OF CIVIL PENALTY 
AWARDED AGAINST. AP.PELLANT AND IN APPLY
ING THE UNITED STATED (SIC.) EPA CIVIL 
PENALTY: POLICY CRITERIA IN A MANNER THAT 
WAS PREJUDICIAL TO THE APPELLANT, CREA
TED AN EiCESSIVE C~VI~ PENALTY AWARD AND 
WAS BASED UPON · ERRONEOU_S FINDINGS OF 
FACT AND CONCLUSIONS OF LAW· ·coNTAINED IN 
ITS OCTOBER 24, 1985'DECISI9N. 

For his appeal, app·ellant L~vio-la adopts Dearing's assigned 

errors and·aqds a fourth: 

. IV.· THE TRIAL COURT . ERRED °CONTRARY TO THE 
MANIFEST WEIGHT-OF THE EVIDENCE AND CON
TRARY TO LAW TJ-JAT .THE APPELLANT, GEORGE 
LIVIOLA, JR., WA~ AN OFFICER OF NORTHWAY 
ENVIRONMENTAL. SERVICES, INC. AND THAT HE 
WAS ACTIVELY ENGAGED IN THE DAY TO DAY 
MANAGEMENT OF NORTHWAY ENVIRONMENTAL. 

I 
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SERVICES, INC; AND THAT AS A CONSEQUENCE 
THEREOF, THE APPELLANT, GEORGE LI VIOLA, 
JR., WAS RESPONSIBLE FOR THE ACTIVITIES 
OF NORTHWAY ENVIRONMENTAL SERVICES, 
INC. 

The assigned errors will be discusse·d with regard to all 

three appellants, where· appropriate, and with regard to a speci-

fie appellant, where necessary, 

A. For their first assignment of error, appe_llants contend 
. 

that the trial court erred in -concluding that the West 4 Street . 
·. 

facility was not in operation prior to October 9, · 1980. Appel-

lants argue that evidence-·presented at the September, 1981 lia

<~ 
) bili ty and injunctive relief hearing estabiished that the afore·-

mentioned facility was in operation prior to October 9, 1980 and· 

that, with Northw~y's filing or its application on April ·9, 1981, 
. . 

Northway "was entitled to receive an operation permit under the 
.. 

"grandfather clause" of R.C. 3734.05(D). Accordingly, appellants. 

conclude that the trial court• s finding of Chapter 3734 

violations with respect· to the West 4 Street site was against the 

manifest we
0

ight of the evidence. 4 This contention is without 

merit. 

4 It is undisputed that· neither Northway nor the appellants 
submitted an application for the North Bend site as had been 
done for the West 4 Street site in April, 1981. By failing to 
submit said ·application, ,the North· Bend site could not qualify 

·under the "grandfather clause" of R.C. 3734.05(0). It follows 
that the trial court's finding of violations of R.C. 373lt.02(E) 
and 3734. 02 ( F) for the North Bend site are unassailable under 
this assignment of e~ror. 
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In C. E. Morris Company v. Foley (1978), 54 Ohio St. 2d 

279, the court held: 

Judgments supported by some compe
tent, credible evidence going to 
all the es sen ti al elements of the 
case will not be reversed by a re
v iewihg court as being against the 
manifest ~~ight of the ~vidence. 

In Seasons Coal Company, Inc. v. City of Cl.eveland (1984), 10. 

Ohio St. 3d 77, the court observed that in reviewing the manifest 

weight of the evidence, a court of appeals should be guided by a 

presunption that the findings of the trier of fact ~ere correct. 

Id., at 80. This Court ha·s previously stated: 

The mere fact that a reviewing 
court· differs from a determhiation 
of the trial court is not suffi
cient to reverse a case on the 
weight of the evidence; rather, the 
determination must be· so manifestly 
against the weight·- of the ~vidence 
as to shock the . conscience by - per
mitting it to stand. 

Cannell v. Bulicek (1983), ·8 Ohio App. 3d 331, 336. 

In the instant case, the trial court heard testimony 

from nineteen witnesses and took over one hundred items into evi-

~ence during ~he course of the week-long liability trial in Sep-

tember, 1981. There was testimony presented as to some "prepara-

tory activities" that took place on the West 4 Stre~t property al-

legedly as early as Labor Day, 1980. There was also testimony 

( 
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adduced that some drums were brought onto the property after La-

bor Day but before October 23, 1980. The .trial court heard con-

flicting testimony concerning the storage of hazardous wastes 

prior to October 9, 1980. The trial court found that, in the 

transition trom Koppe~s., Inc.'s_ use of the property to Northway's 

use of the property, Northway did not commence its storage opera-

tions until October 23, 1980, two weeks after the October 9 date 

required to qualify under the "grandfather clause," R.C. 3734.05 

(D)(1}(a). We cannot say that the trial court's conclusions are -
.. -= 

not supported by competent, credible evidence. 
. . 

Appellants argue that the trial court erroneous1y·con-

cluded that operations did not.commence until October 23, 1980 be
cause appellants did not have· "permission" until that date to en-

ter onto the premises. We are not persuaded. The findings by 

the trial' court indicate that the activities conducted by North-

way at that time consisted of testing the tanks to insure that 

they would be suitable for their intended use. We do not believe 

that this is equivalent to "tre'atment, storage, or disposal" in 

order for tfie facility to qualify ·as b~ing "in operation" as de-

fined under the Administrative Code. Ohio Adm. Code 3745-50-

10(A)(35). 

- Accordingly, we conclude t~at the ~rial court's· finding· 

that the West 4 Street facility was not "in operation 11 prior to 

October 9, 1980 is supported by competent credible evidence and 

' 
.i•s--,,not against the r.iani:fest weight o:f the evidence. 

The first assignment of error is without merit. 



o} -15-
( 

B. For their second assignment of error, appellants ar:-gue 

that a conflict in administrative rules deprived the trial court 

of subject matter jurisdiction. This contention is not well 

taken. 

The appellants' argument in this assignment is premised 

on an apparent conflict in the administrative rules concerning 

the "grandfather clause" of R.C. 3734.0S(D). Under the statute 

as enacted, a hazardous waste facility would qualify under the 

"grandfather clause" only if the facility were in operation prior 
41 

to the effective date of the statute, October 9, 1980. Appel-

lants argue that under the administrative regulations which were 

promulgated in April, 1981, a facility could qualify under the 
( 

"grandfather clause" if t.lle facility were in operation before No-
•. 

vember 19, 1980. Ohio Adm. Code.--3745-.50-lO(A) ( 18). Appellants 

argue that if the State had followed its own rules, then Northway 

would have been eligible to receive a hazardous waste facility 

permit. _From this argument~ appellants conclude that, the trial 

court was without subject matter jurisdiction. Appellants' argu-

ment is not ~ersuasive. 

Jurisdiction has been defined as th~ power to hear and 

determine a cause of action. See, Loftus v. The Pennsylvania 

Rd. Co. - ( 1923), 107 Ohio· St. 352, 356. Revised Code 3734.10 
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vests in the common pleas court the jurisdiction to hear cases 

such as the one at bar. Revised Code 3734.10 provides, in rele-

vant part: 

The attorney general .•• shall pro
secute to termination or bring an 
action for injunction against any 
person who has violated, is violat
ing, or is threatening .to violate 
any section of this chapter, rules 
adopted under this chapter, or per
mits or orders issued under this 
chapter. The court of common pleas 
in which an action for injunction 
is filed has the jurisdiction to 
and shall grant pr~iminary and per
manent injunctive relief upon a 
showing that the person against 
whom the action is brought has vio~ 
lated, is viola~ing, or is. th~eaten
ing to violate· any section of this 
chapter, rules adopted thereunder, 
or permits or orders issued under 

-this chapter. The court shall give 
precedence to such an action over 
all other cases. 

Thus, the trial court in. this case had subject matter jurisdic-

tion over this controversy. 

·We acknowledge that . there does appear. to be a conflict . 

between the effective date of the "grandfather clause" as set 

forth in the statute as opposed to the date se~ forth in the sub-

sequent administrative rules. While appellants are correct in 

noting th~t an agency is generally required to· follow its own re

gulations, see, State ex rel. Consumers League of Ohio v. Ratch-

ford ( 1982), 8 Ohio App. 3d 420, 422, it is also well settled 
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that, where an administrative agency promulgates rules and 

regulations governing its activities an<;l procedure, such rules 

are valid and enforceable unless they are in conflict with 

statutory requirements covering the same subject matter. See, 

State ex rel. DeBoe · v .. Industrial Commission of Ohio ( 1954), 161 

Ohio St. 67, ·paragraph one of the syllabus. Accordingly, 

notwithstanding the apparent conflict between statute and 

administr·ati ve rule, the forme~ woulci necessarily prevail over 

the latter. However, this conflict in no .way divests the trial 
~ 

court of jurisdiction over this controv.ersy. 

Thus, · while the appellants may .have believed that they 

could qualify under the "grandfather clause" so long as the West 

~ Street facility was 11 i"n operation" prior to November 19, 1980, 

the governing statute required t·hat the facility be in operation 

before · October 9, 1980. Since the· record supports the trial 

court's findings that said facility was not in operation by Octo-

ber 9, 19?0, the trial court did not commit error-in finding Chap-

ter 3734 violations. 

The second assignment of error is not well taken. 

C. For their third assignment of error, appellants contend 

that the -trial court erred· in assessing civil penalties against 

the appellants by misapplying the criteria set forth in the Uni-

ted States Envir.onmental Protection Agency policy. Appellants 

( 

( 
\ 



0) 
-18-

dispute several findings of fact and conclusions of law as found 

by the trial court. We conclude that the trial court's conclu-

sions are supported by the evidence and that the record in this 

case supports· the award of ·civil penalties against these appel-

lants as determined· by the trial court.· Accordingly, the third 

assignment of error is without merit~ 

After the trial court found violations of Chapter 3731' 

in Septemb.er, 1981, the trial court ordered the appellants to dis-

continue their operations and to assist in the clean-up. .Subse-

quently ~.;:-·on '"0ctober.--10, 19851 · tne~- tr.ial:1; court conducted a hearing 

to:·assess<:ci\ril:·p.enalties ·aga1nst··,·the ·appellants· for the said vio-

l la-tions, ·-pursuant· to R.;C. 3731( 1:3{c). 
_/ 

In~;._d_eter.mining the appra-

priate .. , pen·alty; · ·the·· ,:court· considered::.~ as a: guidel-ine the er i ter ia 

l·istect··in··· the· United States Envi·l'onmental Prote.ction Agency poli

cy-. -·Factors·~ ·cons·idered· by·_· .the-·:-Cour.t -included: ( 1) the .. economic 

ben-efi t=-· gained· by- noncompliance; (2) the'.:.;:· recarci trance, defiance, 

or~indifference· to the law; (3) the\harm or threat of harm to the 
. . . 

environment;· and (lJ) any extraordinary costs incurred in enforce-

ment of hazardous waste· laws. See, e.&., Sta~e, ex rel. Brown 

v. Dayton Malleable, Inc. (1982), 1 Ohio St. 3d 151, 153; ·state, 

ex rel. Brown v. Howard (1981), 3 Ohio App. 3d 189, 191. 

-At the outset, we reiterate that we are guided by a. pre-

sumption that the findings of the trier of fact were correct. 

Seasons Coal Company, Inc. v. City of Cleveland, supra. We may 
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not substitute our judgment for that of the trial court, even if 

we hold a different opinion concerning the credibility of the wit-

nesses and evidence submitted to the trial court. So long as the 

trial court• s findings in assessing the civil penal ties are sup

ported by some compe"tent," ·credible evidence, then our inquiry is 

at an end. See, C. E. ·Morris Co. v. Foley Construction Co., ~ 

Appellants argue that the trial court erred in assess

ing civil penalties .for the period of illegal o·perations from. Oc-

tober 23, 1980 until September 18, 1981. 
.. 

Appellants maintain 

~ that th~ trial court should have considered opera~ions from Octo

ber 23, . 1980 until June ll, 1981, the date on which the_ St.~te 

"raided" Northway•s operations. ·While it is. obvious··~that North-

way• s operations were subject to gr:~~_!!r State regulation after 

June 4, 1981 than before, we cannot say that the trial court im-

properly assessed a civil penalty for the peri_od from June 4, 

1981 thro!Jgh September 18, 1981, during which time Northway con

tinued- t·o operate in violation of the law, although it was not ad-

judicated as· such until September 18, 1981. Moreover,· it is set-

tled law in Ohio that "actively litigating" a claJmed entitlement 

to government authorization of ~onduct requiring governmental ap

proval does not preclude the imposi t.ion of sanctions allowed by 

law for engaging in the conduct without such authorization. See, 

.. _J Noernberg v. Brook Park (198p), 63 Ohio St. 2d 26, 29; State, ex 

/"" 
\ 
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rel. Celebrezze v. J. V. Peters &: Co., Inc. (Apr. 19, 1985), 

Geauga App. No. 1088, slip op. at 5. Accordingly, we find no 

error in assessing penalties for operatio"ns from October .23, 1980 

until September 18, 1981. 

- 'Appellants also· argue that in determining the economic 

benefit gained from noncompliance~ the trial court erred in consi-

dering the appellants' income for the years 1980 ~nd 1981 rather 

than limiting its analysis to income earned from October, 1980 un

til J~ne, 1981. The record discloses that, at a hearing held on . 

April 23, 1984, each appellant testified to his respective income 

,for the years in question. (Tr. 43-44, 70, 84). Moreover, the re-
, ) . 

-cord discloses that appellants answered interrogatories concern-
-

ing their income for the period of time in question at an earlier 

stage in this litigation (although those interrogatories were not 

included irr the record transmitted for this appeal). At the ci-

vil penalty hearing in October, 1985, the appellar:ts declined to 

put on any evidence. At that hearing, the trial court had before 

it State's Exhibit !?ix; which summarized the incomes for the ap

pellants for the two years in which Northway Environmental Ser-

vices, Inc. was in operation, viz., 1980 and 1981. In lfght of 

this evidence, we cannot say that the trial court's determination 

of the economic gains derived from the ·appellants' noncompliance 

is not supported by competent credible evidence. C. E. Morris 

~o. v. Foley Construction Co., 
---r 

supra. Similarly, the court's 
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. finding that appellants were "competent businessmen" is not 

against the manifest weight of the evidence. 

Appellants maintain that civil penal ties were·· .. improper-. 

ly assessed for recalcitrance insofar as the appellants allegedly 

relied i~ good faith on the administrative rules which suggested 

that facilities in operation before November 19, 1980 woul~ quali-

fy under the 11 grandfather clause." While this contention has no 

merit for purposes of determining liabil-ity for statutory viola-. 

tions, see discussion supra .. , it dese:-v·es greater consideration .. . 

in determining the appropriate penalty for said violations. Ini-

, · -~) tially, we are dubious of appellants' claim ?f "good fait~" reli
/ 

ance on the administrative regulations sine~, in light of the sta-

tutory history· of -Chapter 3734, an . appropriate permi~ was. re-. 
E--· ..._ 

quire-d to be fil·ed under the statute.in. effect in 1979 . and ·under 
.· 

the new licensing scheme effective October 9, 1980. Our review 

of the regulations indi~ates that the seemingly c~nflicting regu

. ·1ation re.lied upon by appellants, stating the date of Nov.ember 

19, 1980, was not enacted until April 15,._ 1981, over five months 

after the Northway operations commenced and almosL one week after 

Northw~y submitted a .permit for t~e West 4 Street site. Add~tion-

ally·,· ·we are mindful of the fact that the max~mum penalty which 

could have been imposed for appel1ants' v·iolations wa-s 

\ $13, 200, 000 for each defendant, that the State sought total. penal

) ties of $327,000 .for each defendant and that the penalty actually 

c· 

( 
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assessed against each appellant was substantially less than that 

sought by the State. Accordingly, we conclude that the penalties 

imposed were not excessive in this respect. 

Appellants further argue that the finding of recalci-

trance w~s erroneous since by October, 1985 the West 4 Street 

clean-up was between ninety and ninety-fiv: percent. compl·ete. 

The trial court had before it evidence indicating that the appel-

lants failed to clean up the facility in the prompt manner order-

ed by· the trial court in September, 1981. The_, court also noted·, 

that the appellants had exhibited varying degrees of recalci·- · 

1 )•ranee in complying with t_h_e. clean-up directive .over the·· ensuing_ 
. ~-.. 

!our years. We do not believe that appellant Dearing's compli-

ance with the trial court's discov~ry orders is sufficient to off-

set the trial court's finding of recalcitrance on the part of 

Dearing in cleaning up the property in a timely manner. Based on 

this . record, we cannot say that the tr.ial court misapppl ied the 

relevant criterion. 

Appellants next attack the tri~l· court's findings con-

cerning the potential damage to the environment- caused by appel-

lants' illegal operations. The trial court found that the pre-

cise damage to the environment and to ~eside_nts living in the 
.. 

area of appellants' illegal operations was unknown and perhaps un-

''<nowable. The court emptiasized that the primary harm in this 

J case was the ~ppellants' disr~gard of the statutory regulation of 
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this hazardous business· ent.erprise. While the evidence adduced 

suggested that as of Octooer, 1985 the West 4 Street site clean-

up operation was almost complete, this fact in no way detracts 

Trom the potential dangers arising from the sluggish removal of 

hazardou's wastes on· the· property from 1980 to 1985. We. agree.: 

w-ith the trial court's ·conclusion that the appellants' disregard 

of". the statutory licensing scheme poses a serious risk of harm. 

Failure to penalize such conduct would undermine the entire regu

latory scheme and would· set a dangerous precedent f·or otJ1ers en-. 

ter irig · this field. See, State, ex rel. Brown v. How\tr.d, supra., 

at 191. 

On the ·matter of extraordinary costs. incur.red .. by . ~he. 

State. in enforcing the hazardous waste laws, · appel.lants contend 

that the State perfor~ed services it was already required to do 

and· that the· State did· little more than. merely "supervise" the 

clean-up operations. The':record reveals that the Ohio Environmen-

tal Protection· Agency · expend·ed ~n inordinate amol:Jnt. of ... time and 

expense· in the c~ean-up -0f the ·Northway operations from 1981 un-

til 1985. Testimony presented by the State disclosed that ap-

proximately eight hundred work hours were required during the 

course of the clean-up operations. The trial court observed that 

the amount· of time required to clean·· up the Northway facilities 

necessarily limited th~ State's ability to monitor potential envi-

ronmental dangers elsewhe~e. We cannot say that the trial court 
I 

( 

( 
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misapplied the "extraordinary expenses" criterion under the facts 

of this case. 

Finally, appellants contend that the tri':ll }~ourt arbi

trarily pierced the corporate veil in assessing civil penalties 

against =the appellants· individually. Appellants cite as author-

ity.for this proposition the case of State,~ rel. Brown v. Day

ton Malleable Inc., supra. A review of that~decision does not re

veal any basis for concluding tha~ civil penalties may not _be as

sessed against individuals.5 · Under the relevant enabling sta- . ; 

tute in this case, R. ,c. 373lt.13(C), the trial court is· author-

~zed to impose a civil penalty upon the person found to have vio
f'. / '\ 

... "'· )J lated Chapter 3734. See also, Centennial Ins. Co. v. Vic Tanny 

) 

Int'l. (1975), 46 Ohio· App. 2d 137, 141 (noting that corporate 

orficers may be held personally liabl~for fraud even though the 

corporation may also be liable). Accordingly, it was not error 

to assess civil penalties again~t the appellants individually fo~ 

their. participation in the NO-r.thway ·operation. 

In sum, we conclude that the trial court's findings of 

fact and conclusions of law are supported by c<;>mpetent, credible 

5 Appellants also ·cite to State, ex rel. Brown v. K & S Cir
cuits, Hos. 79-950, Montgomery C. P-. -8:3f8It. However,~ appellants 
have not included a copy of that opinion in their brief. 
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evidence. We also believe that the trial court properly appiied 

the relevant c~iteria in determining the appropriate civil penal-

ty to be assessed against each appellant. It follows···· that the 

third assignment of error is without merit. 

D. For the four th assignment of error, appellant Li viola 

contends that the trial court committed reversible error in con

cluding that Liviola was a corporate officer of Northway Environ-

mental Services, Inc. and in finding that Liviola was engaged.in 
411 

~he day-to-day management of the enterprise. This contention is 

merit. 

c· 

·Initially, we -note that appellant Liviola never filed a ( 

._r:.esponsi ve pleading to the complaint filed against him in this 

matter in June, 1981. Civil Rule 8(0) provides, in pertinent 

part: 

Averments in a pleading to which a 
responsive pleading is required, 
other than those as to the amount 
of d~mage, are admitted when ndt de
nied in the responsive pleading. · 
*** 

S'ee, e._g., Farmers & Merchants State & Savings Bank v. Raymond 

G. Barr Enterprises, Inc. (1982), 6 Ohio App. 3d 43. Thus, under 

the Civi~ Rules, appellant Liviola's fajlure to deny his alleged 

involvement in Northway constitutes an admission of such involve-

ment. 
/ 

' 
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Moreover, even if we were convinced that appellant Li-

viola was not a "corporate officer" of Northway, the record in 

this case is replete with evidence of Li viola's involvement in 

the operation. The trial court heard testimony that Li vol a was 

the "legal adviser" and-"legal department" for Northway.· App~l-

lant Li viola made arrangements for the transfer of the West 4 

Street property in Cleveland from Koppers, Inc. to Northway. Li~ 

viola owned the North Bend site in Ashtabula, OQio. The testi-

mony "disclosed that Li viola advised Horthway how it should pro-

ceed under the regulatofy scheme of the relevant ~tatutes. There 

\ was also evidence be fore the trial. cour.t indicating that appel-
) 

lant Liviola had not made any· significant effort to comply with 

the tr iai court's clean-up order. The record does not indicate 

: ···"L that appellant ever sought to-~ relieved from the trial court• s 

order to clean up the facilities prior to the entry of the ciyil 

penalty against him. 

Based on this record, we cannot say that the -trial 

court·' s· findings are not supported by competent, credible evi-

dence. C. E. Morris Co. v. Foley Construction Co., ·supra. Ac-

cordingly, the trial court did -not err in assessing a civil pen-

alty against appellant Liviola. 

The fourth assignment of e~ror is not well taken. 

The judgment of the trial court is affirmed • 

. _) 
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It is ordered that appellee recover of appellanti its costs 

herein taxed. 

The Court finds there were reasonable grounds for ·this ap-

peal. 

It~~1s·ordered that a special mandate issue out of this Court 

din-ecting the Cuyahoga County Common Pleas Court to carry this / 

judgment into execution. 

A certified copi of this entry shall constitut~ the mandate 
·-;-· 

( ~ j pursuant to Rule 27 of the Rules of·4ppellate Procedure. 

. _/ 

. .-
-.; 

MARKUS, C. J. , 

PARRINO, J. CONCUR. 

I JUDGE 
. JOHN T. PATTON . t.. .... · 

N.B. This entry is made pursuant to the third sentence of Rule 
22(D), Ohio Rules of Appellate Procedure. This is an announce
ment of decision (see Rule 26). Ten ( 10) days from the date 
hereof this document . will be stampe~ . to indicate journalization, 
at which time it will become the judgment and order of the court 
and time period for review will begin to run • 
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