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& Eckler, 100 East Broad Street, Columbus, Ohio 43215 

Attorneys for Defendant-Appellant 

(By Assignment) 

This case presents numerous issues concerning the propriety 

Jf an award of damages of $493,500 assessed by the Court of 

:ommon Pleas against Dayton Malleable, Inc., Appellant herein, as 

~ivil penalties at the instance of the Ohio Attorney General on be-

1alf of the Ohio Environmental Prote~tion Agency pursuant to the 

i:)hio Clean Water Act, Ohio Revised Code Chapter 6111. The Act 

oromulgates a state regulatory scheme for water quality control 

jesigned to comply with national pollution effluant limitations 
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mder the Federal Water Pollution Control Act Amendments of 1972, 

6 Stat. 846, 33 U.S.C. 1311, 1316, and 1317. Ohio Revised Code 

>ec. 6111. 042. As part of the scheme the act defines the regu-

,..atory and enforcement powers of the environmental protection 

igency which include issuance of permits for the discharge of 

~ndustrial waste. Ohio Revised Code 6111.03. In addition, the 

\ct prohibits certain acts of pollution which are designed to 

~mbrace discharge of waste in excess of permissive levels. Ohio 

~evised Code 6111. 04. 

The damage award by the trial court corresponds with the 

~ailure of the Ironton Division of Dayton.Malleabl~, Inc. (DMI) to 

~omply with the terms of its National Pollutant Discharge Elimina-
1 

ion System (NPDES) permit. That permit required construction of 

lastewater treatment facilities and fixed final effluant limita-

ions. Authority for civil penalties for noncompliance is provided 

~ithin the framework of the Act. In pertinent part, Section 

)111. 0 7 (A) states, 

No person shall violate or fail to perform any 
duty imposed by sections 6111.01 to 6111.08 of the 
Revised Code, or violate any order, regulation, or 
term-6~ condition of a permit ·issued by the director 
of environmental protection pursuant to such sections. 
Each day of violation is a separate offense. 

fuile this section defines what constitutes a violation, Section 

1111.09 fixes the range of penalties or such violations. That 

pection reads: 

Any person who violates section 6111.04, 6111.042, 
6111.05, or division (A} of section 6111.07 of the 
Revised Code shall pay a civil penalty of not more 
than ten thousand dollars, to be paid into the state 
treasury to the credit of the general revenue fund. 
The attorney general, upon written request by the 
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director of environmental protection, shall commence 
an·action under this section against any person who 
violates sections 6111.04, 6111.042, 6111.05, or 
division (A) of section 6111.07 of the Revised Code. 
Any action under this section is a civil action, 
governed by the Ohio rules of civil procedure and 
other rules of.practice and procedure applicable to 
civil actions. 

-3-

iVithin the upper range of $10,000 for a violation, the appropriate 

oenalty imposed for noncompliance is entrusted to the broad dis-

~retion of the courts. That discretion must be utilized with an 

eye to the factual setting giving rise to the prosecution. 

DMI's Ironton Division located in Ironton, Ohio manufactures 

malleable iron castings. DMI is perhaps the nation's largest 

' foundry for such castings in an industry that is a major source 

:>f industrial pollution. D~H-Ironton discharges its industrial 

~aste into the Ohio River. Its waste consists of suspended solids, 

Dil and grease, iron and. acidic and alkaline wastes. The Ohio 

8nvironmental Protection Agency (OEPA) issued an NPDES permit to 

DMI which became effective September 2, 1975. Such permits 

~ltimately require discharges to be treated by the "best practical 

::ontrol technology currently" available." 

The permit allows discharge of certain levels of industrial 

r1aste, but required that the quality of the discharge be upgraded 

oy July 1, 1977 to levels acceptable under the new technology. 

rhe existing unacceptable quality of discharge is controlled in 

the permit under interim effluent limitations. Final effluant 

Limitations establish the upgraded quality of discharge achieved 

_hrough new technology. In addition to fixing limitations on 

ilischarge, the permit incorporates a schedule of compliance which 
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)laces time limitations on utilization of the new technology designe1~ 

or upgrading the discharge. 

DHI-Ironton's permit called for submission of wastewater 

~reatrnent plans by January 2, 1976. Pursuant to request by DMI, 

)EPA granted a ninety day extension. The plans were finally sub

:U.tted Aprii.l, _1976 and were ap?roved by the Director of the 

)EPA on September 15, 1976. The permit had required commencement.· 

)f construction on September 2, 1976 but approval was delayed by 

~eason of certain omissions by D.Mr in its plan· and negotiations 

dth the OEPA which followed. 

This action was filed because DMI failed to cdmply with the 

~chedule for two of its points of discharge into the Ohio River, 

>utfalls 001 and 004. Commencement of construction at outfall 001 

n April 1978 was nineteen months late. The delay was seven months 

=or outfall 004 with commencement in April, 1977. 

Completion of construction was scheduled for May 2, 1977 with 

ittainrnent of operational levels and compliance w~th State and 

i;oederal laws and· regulations required by July 1, 1977. The corn-

Pletion deadline was likewise violated. Construction of wastewater 

reatment facilities at outfall 001 was not finished until 

Dctober 17, 1978. Construction at outfall 004 was completed during 

Tuly, 1977. 

In addition to violations of the construction schedule, DMI 

~xceeded the effluent limits of its per~it for Total Suspended 

>Olids at outfall 001 on at least thirteen occasions from August, 

977 through October, 1978. Similar violations occurred at out-

all 004 on at least three occasions from August, 1977 through 
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~ebruary, 19 7 8. Continual compliance with the final effluent 

limitations containe_d in the permit by means of the use of the 

wastewater treatment f~cilities in the approved plans was not 

achieved at outfall 001 µntil November, 1978 and at outfall 004 

Until March, 1978. -

-5-

The delays experienced by D1'1I-Ironton in achieving compliance -

with its permit were to some extent attributable to variables not 

entirely within the company's control. The company experienced a 

llabor strike fro·m November 1, 1977 through February 6, 1973. As a 

tesult of the strike, production at the plant ceased and the 

~ngineering staff required for the waste control p:rtoject were 

tleeded for plant maintenance. Additionally, pickets blocked 

aeliveries and outside contractors. Thus, the strike delayed the 

roject for nearly three months. 

Harsh weather conditions experienced during the winter of 1978 

~aused delay. Frozen earth and heavy snow presented initial 

bbstacles to. construction of a foundation at outfall 001. 

Interference at the construction site of outfall 001 due to 

a project for construction of a cupola for improvement of air 

auality was but an additional factor contributing to delay~ When 

hat aspect of the overall project was delayed, it in turn delayed 

1ccess to the site for placement of a sludge tank at outfall 001. 

DMI-Ironton also experienced difficulties with its various 

~ontractors on the project in that the engineering for one sludge 

ank at outfall 004 was lost and new drawings were required. 

DMI admitted violations and the parties entered into various 

tipulations at trial. As a result, the sole question before the 
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,,ourt of Conunon Pleas concerned what civil pe~al ties_ should be 

~mposed for the violati~ns •. The case is now -before us on appeal, 

t:;ome five assignments of error havi!lg been presented. Due to the 

impact.of this case on the field of environmental law the states 

Jf Wisconsin, Illinois, Maryland and Texas sought and were extend~ 

~d leave to file amicus curiae briefs in support of Appellee. 

Before proceeding to the first assignment it is necessary to 

~eview the manner in which the trial court computed the penalties. 
- . 

As we have previously noted, the determination of the proper 

ount of penalties within the maximum permissable range of 
- ' 

)10,000 per violation under Ohio ~evised Code section 6111.09 is 

r::onnnitted to the informed discretion of the court~ Cf. United 

3tates vs. J.B. Williams Company, 498 F. 2d 198, 202 (2d Cir. 1974); 

~ederal Trade Comm. vs. Consolidated Foods Corp., 396 F. Supp. 1353 

(S.D. N.Y. 1975) (considering penalties for violations of FTC 

Jrders). As a_ guide the trial court utilized a methodology 

adopted by the United States Environmental Protection Agency in 

ts Civil Penalty Policy for supervision of the NPDES regulatory 

Process reported j,.n Environmental Reporter dated April 21, 1978 

at page 2011. 
2 

According to the policy, the amount of civil penalty should 

)e determined as follows (Pg. 2014): 

Step 1 - Factors comprising Penalty 
Determine and add together the appropriate sums for 

each of the four factors or elements of this policy 
namely: 

the sum appropriate to redress the harm· or risk of 
harm to public health or the environment, 

the sum appropriate to remove the economic benefit 
gained or to be gained from delayed compliance, 

- the sum appropriate as a penalty for violator's 
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degree of recalcitrance, defiance, or indifference to 
requirements of.the law, and 

the sum appropriate to recover unusual or extra
ordinary enforcement costs thrust upon the public. 

Step 2 - Re.duction for !·1itigating Factors 
Determine and add together sums appropriate for 

raitigating factors, of which the most typical are the 
following: 

the sum~ if any, to reflect any part of the non
compliance attributable to the government itself, 
. the sum appropriate to reflect any part of the 

non-compliance caused by factors completely beyond 
violator's control (floods, fires,· etc.) 

Step 3·- Summing of Penalty Factors and Mitigating 
Reductions 

Subtract the total reductions of Step 2 from the 
total penalty of Step 1. The result. is the m~nimum 
civil penalty •... 

' 
Accordingly, the trial court assessed a penalty of $50 per 

-7-

tiay to redress the harm.to public health. Appellant was found to 

be in violation for 683 days. This portion of the penalty was 

~herefore $34,150, which the court reasoned was fair and reasonable 

~o compensate for.the risk of harm to the public health for pollu-

tion of the Ohio River over this period. Iraportantly, the court 

~ound that the waste effluent in excess of OEPA standards was not 

oxic in that the amount of waste entering the Ohio River from 

)MI-Ironton would, of itself, have little effect on water quality. 

~he trial court continued, however, that if DMI's quantity was 

auplicated by other potential polluters, the pollution could cause 

berious harm. 

The trial court assessed a penalty of $8,000 for the economic 

Denefit to be gained by DHI-Ironton for delayed compliance. 

Next the court considered DMI's degree of recalcitrance, 

efiance, or indifference to regulation. The trial court found 
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~hat DMI did exhibit recalcitrance and indifference, if not out-

right defiance,. particularly ~n the _early stages of scheduled 
. . . . . 

upgrading. There was little preliminary planning and practically 
. . . 

10 contact with suppliers in the months immediately preceding the 

:onstruction ·initiation.deadline.· Supervisory personnel displayed 
. . 

3. lack of sense of urgency foi: scheduled compliance. . Its delay_s 
. ·- .. . 

vere not accompanied with requests for extensions in time. Hore-' 

t>ver,-the company failed to maintain existing pollution control 

llevices in good order through the project. The failure to employ an 

adequate·en9ineering staff was another aggravati~g_circumstance. 

The trial court.found that the total period of non-compliance 

t:>f 714 days was laFgely predicated upon DMI's misconduct in the 

early stages under the schedule. As a penalty the court made an 

assessment of $750 per day for a total of $535,500. 

The gross penalty thus assessed under Step 1 was $578,000 

r-omputed as follows: $34,150 for environmental harm, $8,000 for 

~conomic benefit, and $535,500 for recalcitrance and indifference. 

qo assessment was made for extraordinary.enforcement costs. 

The trial.court then proceeded to the second step for con-

\ ;ideration of those positive mitigating factors for which DMI was 

•ntitled to a credit. The trial court found that no aspect of 

)MI's non-compliance was attributable to interference from the 

tate or federal government. The cou.rt did find that certain 

ritigating factors existed which d~layed ~ompletion. 

For the ninety-eight day strike the court allowed a partial. 

~redit of $500 per day for a total of $49,000. The trial court 
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~easoned that DMI was not entitled to a full credit for this 

Jeriod since, if DBI-Ironton had complied with the schedule, the 

broject would have been completed before the strike began. 

The trial court also allowed a credit due to the harsh winter 

~feather in 1978. For the period from February 7, 1978 through 

1arch 3, 1978, a total of fifty-two day~ the court allowed a credit 

bf $13,000 computed at $250.00 per day. 

Another credit was allowed for the failure of DHI's equip-

ITTent suppliers to respond in a timely fashion. At $250 per day 

a total credit for this delay was $22 ,500 •. 

Total credits were $84,500. Subtractin·g this'credit from the 

gross penalty of $578,000, the total penalty assessed was $493,500. 

the trial court justified this overall penalty as a deterrent to 

violation. 

I. 

Appellant's first assignment of error charges that the pen-

alty of $493,500 is punitive in nature and is therefore contrary 

_o the policy of the Ohio Costitution, Chapter 6111 of the Revised 

~ode, the Federal Water Pollution Control Act, and the Civil 

Denalty Policy of the EPA. Appellant argues that the figure is 

n gross excess of the amount necessary for compensation and 

leterrence and has no purpose other than to punish. 

Appellee argues to the contrary that a substantial penalty 

;erves legitimate ends of the regulatory scherae in terms of com-

)ensation and deterrence. . We are in agreement with Appel lee as· 

~as the trial court. 
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Appellee presents the rationale that since the penalty seeks 

~o compel the person subject to it simply to do what he is legally 

~equired to do, the penalty is remedial and not punitive in pur-

Jose. The fact that the penalty may incidentally exact a degree 

)f punishment on the polluter in achieving its remedial purpose 

aoes not detract from its validity in terms of civil enfo~cement. 

Appellant a:rgues,· even assumi!lg·a valid deterrent function, 

_he penalty in the instant case is excessive in that it extends 

ear.beyond the measure of environmental harm resulting from the 

pollution and· the· economic· advantage of delay, which were the 

~.irst two criteria addressed by the trial court. rfo Appellant, 

:ompensating actual harm and deterring economic advantage of delay 

nust be the primary factors on which the penalty assessment must 

-est. Under this analysis, any penalty disproportionate to this 

-irst measure would therefore be excessive and would constitute 

m- abuse of discretion. 

The factors of actual environmental harm and.economic advan-

~age from delay are an important starting point. To penalize for 

~he harm done exacts compensation for the violation, and it is 

~emedial in nature. Oftentimes, however, the actual damage cannot 

)e precisely ascertained or is incapable of measurement. This is 

'Specially the case in environmental law when pollution from more 

han one source acts in concert to cause an unquantifiable harm 

o the ecosystem, sometimes with irreversible effects. 

The economic benefit factor is important because it removes 

conomic justification for noncompliance. In encouraging timely 
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:::ompliance, it is also· remedial.· 

The deterrent effect from assessment for environmental harm 

2nd.economic benefit alone is questionable. Taken together these 

~actors may represent no more than an acceptable cost of violation. 

('o be an effective deterrent the penalty must be substantial and 

;;hould exceed social and business costs of the violation. It will 

~hus serve as a specific deterrent for future violations by the 

:>ame individual, and will also serve a general deterrent function 

n discouiagi~g 'violations on an industry-w_ide basis thro:ughout 

_he regulatory scheme •. · .. 
Assessing a penalty for indifference to the r~gulatory 

authority and for recalcitrance in compliance is a particularly 

11seful tool respecti~g the deterrent function. It serves the 

-nstitutional concern for accomplishing the goals of environmental 

_aws. By deterring violations and encouraging voluntary compli-

1nce it eases the regulatory burden and seeks to prevent environ-

lental harm before it occurs. Bad faith in noncompliance becomes 

i costly factor which in the business setting must first be justi

~ied before it is exhibited. 

Having determined the imposition of a substantial penalty, 

~specially when the violator has displayed a defiant attitude 

oward compliance, is rationally related to achievement of the 

itate's interest we must consider wh~ther the penalty her~ is 

onetheless excessive. Appellee responds to the claim of exces-

~iveness by turning to the evidence before the court. 

DMI is a large independent foundry in sound financial condi-
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tion. This company's management was cognizant of the fact that 

~he foundry industry has serious pollution problems. It is ap-

-12-

parent that DMI-Ironton was involved in numerous pollution abate

Llent projects. at the time of its violations. Despite the output 

of great amounts of capital and ene~gy in these projects, it is 

obvious from the record that corporate management took an indif-

ferent stance to achievement of full compliance in a timely 

manner as it was required to do by law. DMI's projects were poorly 

orchestrated, which only complicated the delays resulting from the 

initial indifference it evidenced toward environmental regulation. 

Appellee berates the corporate management structure of mu 

:or its environmental unawareness and its obsession for trimming 

Jersonnel waste in the strictest business sense. Appellee argues 

~hat additional e~gineering staff was necessary and that the com-

Jany should have appointed a monitor for its environmental pro-

~rams. These factors we believe do not bear directly on the issues 

~efore us. I-ian~gement technique is not regulated and remains 

~ithin. the exclusive province of the corporate enterprise. The 

auty is one of compliance with the environmental goals which may 

)e approached in different ways by different concerns. Appellee 

~s correct that given a legislative policy favoring environmental 

aundering, many businesses will be required to change and so may 

)MI change in the future. 

V€ are satisfied that the record supports that .D.MI was insensitive to the 

egulato:cy scherre and that the substantial penalty levied by the trial court 

1as not excessive, even though the largest increment responded to 
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the company's recalcitrance and indifference over actual harm and 

economic_ gain from delay. Thus, the penalty in this c~se must be 

justified more as a deterrent than as compens.at_on for the wrong. 

The considerable delays in achievi!lg compliance with the permit 

were clearly unjustified and we find no abuse of discretion by the 

trial court. 

Now we reach the issue of whether such a substantial penalty 

is constitutional. · We are satisified that the penalty here is a 

civil penalty as it has been labeled by the General Assembly. 

::ompare, Ohio Revised Code- section 6111. 09' with section 61·11. 99. 

See, United States vs. Ward, 65 L. Ed. 2d 74·2 (198d). 

[n our view, the cruel and unusual punishment clause of Article I 

Section 9 of the Ohio Constitution is conterminous in its applica-

.::ion with the Eighth Amendment which has been held to apply only 

r:,o criminal sanction. Ingraham vs. Wright, 430 U.S. 651 (1977). 

rohe language of the two provisions is nearly identical and both 

ire preoccupied with a concern for avoiding historical abuses in 

>unishing for criminal acts. 

This first assignment is overruled. 

II 

In its second Assignment Appellant _argues the trial court 

• rred in considering Appellant's financial condition in formulat-

ng its penalty. Appellant reasons t~at the financial posture of 

he violator bears.no _relation to the legitimate compensatory and 

< eterrent functions of the penalty. Insofar as actual environ-

1 ental harm resulting from the violation is concerned, Appellant 
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s correct. But we are impressed with Appellee's formulation that 

~conomic condition of the violator is·an important factor in for-

rrulating a penalty based on the deterrent function. Within the 

~egulatory scheme of water pollution control, civil penalties dis

~ourage violations through imposition of economic sanction sub-

~tantial enough to assure that the non-economic environmental goals 

~re not sacrified for traditional measures which favor economic 

~fficiency alone. 

A penalty·that would be substantial to an enterprise of 

;mall size may be no more than.a slap on the hand to large 

msinesses such as DMI. For this reason the trial 'court may in 

_he exercise of sound discretion properly consider the economic 

~tatus of the violator in assessing a penalty, Cf., United States 

~s. J.B. Williams Co., 354 F. Supp. 521 (S.D. N.Y. 1973), aff'd 

n part and rev. in part, 498 F. 2d 414 (2d Cir. 1974). 

From our review of this case we are unable to say that the 

rial court gave undu~ consideration to the corporation's size. 

-.he total penalty of $493,500 is within mu's ability to 

)ay according to expert testimony adduced at trial. Hore 

mportantly, the court was confronted with conduct which it 

~haracterized as approaching definance to the regulatory scheme. 

~his corporation's largesse was an important consideration in 

=urtherance of an assessment that would stand as a specific 

ieterrent to future violations by this company and would signal 

>ther violators that such conduct will not be tolerated. 

Finding no abuse of discretion by the trial court in consid-
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~ring the financial status of DMI, the second assignment is overuled~ 

III. 

The third assignment of error challenges the penalty as 

against the.manifest weight of the evidence and as an abuse of the 

::rial court' s. discretion •. 

First Appellant su9gests.there was an error in the trial court'? 

~amputation of environmental harm.. Appellant's posi ti_on is that the 

:>er die:iu assessment of· $50 should not have been. applied to the 

!=ntire 683 day period. Moving a step further., .Appellant complains 

~hat even this per diem assessment is unjustified in that there was 

no environmental harm occasioned by its excessive levels of waste 

affluent and delay. Appellant concludes that this is not a case 

Nhere the environmental harm is not quantifiable; it is a case 

~here there was simply no environmental harm. 

The trial court emphasized that the plaintiff did not need 

~o prove actual damages. It stressed that while there may not be 

sufficient proof to establish.a violation for each day the court 

found that for the harm and risk of harm resulting from DMI's 

?Ollution of the Ohio River, the overall penalty of $34,150 was 

:air and reasonable. This aspect of the court's rationale was 

repeated in its entry denying Appellant's motion for a new trial. 

We are satisifed upon our review of the record that, except as indicated 

:1erein, there was a sufficient showing of envirorurental harm to justify the 

:>enalty. While it is difficult to determine what harm actuaily 

,....esults, it is clear that the cumulative effect of all discharges 

1as an adverse impact on water quality, albeit an unquantifiable 

narm. We concur with Appellee that the trial court's analysis 
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ccurately reflects the expert testimony before it. 

On a second score, Appellant complains that the $8,000 penalty 

or removal of economic benefit for noncompliance is contrary to 

aw. Appellant urges that it should have received a credit of 

5,435 for rebuilding of sludge tanks. Characterizing this move 

stop-gap measure,.the trial court rejected that·expenditure since 

"t did.not relate to DMI's_actual compliance according to the 

EPA schedule. Had there been full and timely compliance this 

xpense would not have been necessary. 

The expendi tu.re for rebuilding of the. tanks was not made with 

he expectation of achieving continual compliance ander the permit. 

t was only encountered once Appellant recognized that it would 

ot achieve timely compliance with installation· of new poll.ution 

ontrol equipment. As such, the expenditure was ineligible for a 

eduction under the Civil Penalty Policy utilized by the trial court 

Ha~ing concluded the deduction was properly rejected, we find 

dequate evidentiary support for the $8,000 assessment relating 

DMI's economic benefit. 

Next Appellat argues the $35 ,_SQQ_ increment for DMI' s recal-
,·:::,..Tu., 

itrance and indifference is unjustified. Response to this 

!legation recalls our consideration of the first and second assign-

A substantial penalty for a defiant attitude toward 

nvironmental regulation is justified in serving the deterrent 

nds of the scheme. DMI has a history of tardy installation of 

control equipment. Indeed, the company's longstanding 

isregard for the pollution it causes has posed an enforcement 

ilemma for the OEPA. 
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The protracted and unjustified delays on the facts before us, 

ighlighted by ~ history of environmental insensitivity is 

ymbolic of this company's bad faith which, in turn, calls for the 

mposition of a substantial penalty. DMI's lack of compliance 

~xtended beyond delays in construction and completion and failure 

o meet effluant limitations. It also :tailed to report wastewater 

=1ow under the permit. DMI's conduct compares unfavorably with the 

ligh rate of compliance experienced by officials with other major 

ischarges with the terms of their permits. 

Under this assignment, Appellant also claims that it was 

~ntitled to complete credit for mitigating factors •rather than 

_he partial credit it received. We disagree. The trial court 

;oundly exercised its discretion in allowing only a partial credit. 

\S regards both the labor strike and the harsh weather during the 

linter of 1978, had DMI complied with its permit, construction 

vould have been completed and final effluent limitations satisifed 

~efore either event occurred. The delays thus encountered were 

lot solely attributable to these events. They coincid~d with 

JMI's own delays and for that reason are not subject to full credit. 

As conceded by the appellee the issue at triaL,c_level was 

~he determination of the amount of the civil penalty and the 

~umber of days of admitted violations. The determination of the 

~mount of the compensatory and exemplary penalty in an EPA case, 

vhile difficult, is within discretionary power of the trial judge 

md where supported by cre-d_ible evidence may not be reversed 

)r modified except upon a clear showing of an abuse of discretion 

)r error of law. 
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The argument of the appellant that the daily amount ot the 

>enalty assessed by the trial court was excessive must be viewed 

n the light of the firm iegislative purpose to require compliance 

•ith the EPA regulations as evident by its provision for a civil 

~enalty of $10,000- per day and a_ greater penalty for a criminal 

riolation. The exemplary nature ·of tne punitive daily statutory 

~revision has a legitimate purpose of enforcing conformity to the 

aw by removing the profit motive from pollution, stabilizing the 

:conomic burden and encouraging others to avoid similar non-

·ompliance. A small penalty could operate as a license and tolerate 

·ontinued violations indefinitely. ' 
A penalty upon a large corporation of a daily amount a ·small 

raction of that permitted by law does not appear to be arbitrary 

~r excessive. A substantial reduction of in excess of ninety 

~ercent of the maximum of $10 ,000 per day reflects a consideration 

>f the impact of the-penalty and of other circumstances involved 

n this case. However, it appears that the number of days of 

iolation is excessive 

The purpose of the EPA law is to encourage compli.ance by a 

easonable method which permits a continued limited discharge 

uring the period required for completion of such improvements 

s are necessary to eliminate the problem. A target date for 

ompletion is arrived at and until that date arrives there is 

o violation subject to sanctions unless the discharge ~s in excess 

if the permitted amount, unless the permit is modified or canceled. 

It appears here that the trial court, using the reasons and 

riteria for determination of the amount of the penalty for 
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iolations, reached back to the date of the issuance of the permit 

in September.of 1976 to calculate the.number of days.of violation 

and f~ile~ -~~-~ i~~t~~;:~sh~d be~~~·~~:- -~~-b~ss ~·isch~kg~: ~d~r .the 

er~it. ~~'.: ~~~~~i~~~~~i~~~a:~ge_: ~fi~~; t~e.-;da~e of ~-ul·~·- 1 ~ .1977 set 
. ·... . -. . . ,. - . .. .. . . •.· -~"' 

•. ···· ... · ... :·. 

for comple:tfon~·.·.:~. :::-· ::·.·<-· -·· . . .... 
• .- • , I 

.... ,._: 
.. - . . -.· 

It appears that· during the pe.rmit period there were· approximate y 
-. .'! . • ~ .. 

\..:. 

ixteen ·(16) days of violation_ of-the. pe~mit according to·tests 
..... ·. 

hat were made.and ad~itted in evidence~ We are unable to find 

vidence of.similar violations on other days from-September 1976 

o the target for·c~mpletion o~ July 1, 1977. 

One may a~gue that where sample. tests·; showing ~an excess 
... 

isch_arge are made a presumption arises that· similar. discharges took 

lace on other days, for which no tests were made. However, such a 
-~-

resumption~ is of doubtful application for the separate determinatio 

f daily civil dam~ges and, fails to reach the issue of whether such 

ischarges each day exceeded the amount authorized in the permit. 

ach day is a separation violation under the statute. Accordingly, 

e find it error to find a violation·exists and to impose a penalty 

any day or days for which a violation of the discharge permit was 

ot established in the evidence. 

The trial court found a deliberate failure to submit pre-

iminary plans, a failure to proceed with construction and a 

ecalcitrant failure to complete the project as contemplated in 

he permit. We cannot disagree with these findings~ Nor can we 

isagree with the imposition of the penalty commencing on July· 1, 

977, the date when the project was to have been completed and the 

ermit expired. 
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However, we do not believe the penalty provisions apply to a 

failure to proceed with construction in the absence of proof of 

a discharge in excess of that authorized in an existing permit. 

The statutes in question expressly authorize the modification 

or cancellation o~ a permit in event such action is deemed 

necessary. R.C. 6111.04; R.C. 6111.04(F); R.C. 6111.03(J)(4). 

In the absence of such action by the OEPA authority the permit 

holder is not in violation of the.penalty provisions unless the 

discharge on given days exc"eeds the limits authorized in an 

existing permit. Our attention has not been directed to any 

statute that creates a violation and authorizes a ~enalty solely 

for inactivity, however flagrant, under a valid permit. The 

remedy under such.circumstances is for the OEPA to take the 

appropriate steps to modify or cancel the permit. Sanctions by way 

of fines, even of a civil nature, are to be strictly construed 

within the language of the statutes. Delay and inactivity by the 

OEPA permit holder may be. grounds for modification or cancellation 

of the permit, b'!t they are not in themselves subject to sanctions 

in the absence of a violation of an express statutory condition. 

Since we find error in the calculation of the number of days 

of violation and otherwise sustain the findings and conclusions 

of the trial court as to the amount per day, this assignment will be 

reversed in part and sustained in part, as indicated, and the case remanded 

to the trial court specifically for a redetermination of the 

days of violations and amount of the penalty or penalties accord-

ing to this opinion. However, in event the parties agree in writing 
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to a remittur based upon the elimination of the days prior to the 

expiration _of the pe~mit, _les-s those days prior to such 

expiration_ On Which- -~ -:vi~~atiO~ Of the permit .:raS admitted I - then I 

in that event the judgment will be affirmed in the agreed amount-• 

. . · . IV. 

The fourth ass~gnment of error is that the penalty violates 
. . 

the policy of the Clean Water Act. Appellant charges that the -

award is inconsistent with other cases and detracts from a 

uniform.national system of enforcement. However, in speaking to 

the issue of national µniformity, even Appelalnt notes that _the 

primary responsibility.for enforcement of the-Act: 33 U.S.C. Sec. 

1251-1376 has been relegated to the states. See, Note, Assessment 

of Civil Monetary Penalties for Water Pollution, 30 Hastings L.J. 

651, 658 (197Q). The converse is, of course, that the national 

interest in uniformity is not so great that Congress has 

determined to preempt the field with exclusive federal enforceme~t. 

State enforcement is encouraged, provided certain minimum criteria 

have been satisfied in terms of local regulatory authority to· 

issue permits which meet federal clean water standards •. As noted 

in our brief summary in the introduction, Ohio's Act speaks to 

the federal standards .. 

Appellant's further allegation is that the penalty here is 

not in conformity with other rep6rted cases. Given the broad 

range of available penalties for Clean Water violations, the 

underlying facts must necessarily.control the assessments. Most 

influential to the trial court was the duration of the violation 

in this case. This factor was reflected in the penalty. A modest 
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penalty was awarded to compensate for the actual environmental 

harm since the harm was not great. Ari additional consideration 

was DMI's ability to pay so that the deterrent function of the 

penalty might be fulfilled. 

Appellant directs our attention_ to other cases primarily, 

united s·tates v.· Velsicol Chemical Corp., 8 E.L.R. 20745. cw.o. 

Tenn. 1978) in which the environmental harm from-the violation 

was much greater than in the instant case. Large quantities of 

chlorinated hydrocarbons with prolonged residual effects were 

discharged into the Mississippi River. The penalty in Velsicol 

' was only $30,000. From the penalty aspect, the case is not 

readily reconciled. However, the district court in Velsicol did 

not utilize the Civil Penalty Policy adopted by the trial court 

here. This alone could have a definite impact on the formulation 

- of damages. The Velsicol court did not consider the elements of 

economic benefit and recalcitrance of the violator. In addition, 

it does not appear as if the district court cons±dered the de-

fendant's ability to pay. This we have held is a proper con-

sideration in fulfilling the penalty's deterrent function. These 

differences in approach provide a principlied basis for distinctionj 

and partially account for the great disparity in penalties. In 

Velsicol, primary emphasis was placed on the highly toxic nature 

of the defenant's waste which it translated into a greater 

responsibility in achieving corapliance, but, its analysis seemed 
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to stop there. Inasmuch as the approach we adopt holds the . 

violator to a higher level of accountability in penalty assess

ment, that approach is justified in the vigilant pursuit of 

environmental regulation for the public interest. 

A prolonged discussion of every principle environmental law 

·case in which large civil penalties were assessed would be a 

superfluous gesture. Ample authority exists for the imposition 

of a substantial penalty against pollution violators when it is 

justified on the facts. See, e.g., Puerto Rico v. SS Zoe Coloco-

troni, 456 F. Supp. 1327 (D. Puerto Rico 1978) ($6,164,199.09 

includi~g maximum penalty for: ·gross n~gligence of tlefendant in 

causing oil spill); United States v. Reserve Mining Co., 412 F. 

Supp. 705 (D. Minn. 1976), aff'd 543 F. 2d 1210 (8th Cir. 1976) 

($850,000 for dumping taconite tailings in violation of state 

discharge permit with sanctions for violations of court rules). 

The fourth assignment is overruled. 

v. 
Appellant's fifth and final assignment of error. urges that 

the penalty imposed violates r~ghts of due process guaranteed by 

the United States and Ohio Constitutions. The argument is made 

in two parts: first, that the statute and regulations thereunder 

are void for vagueness and are therefore violative of due process 

and second, that section 6111.09 as applied by the trial court 

does not bear a real and substantial relation to public health and 
-

is unreasonable and arbitrary and is thus violative of due process.

In its initial response to Appellant's fifth assignment, 
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Appellee asserts these issues were not raised before the trial: 

court and cannot be raised for the first time on appeal. The 

Ohio Supreme Court has spoke to this issue, 

It is a general rule that an appellate court will 
not consider any error which counsel for a party com
plaining of the trial court's judgment could have called 
but did not call to the trial court's attention at a 
time when such error could have been avoided or cor
rected by the trial court. 
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State v. Childs~ 14 Ohio St. 2d 56 (1965) {syllabus par~graph 3}; 

accord, State v. Lancaster,: 25 Ohio St. 2d 83 (1971) (syllabus 

paragraph 1). The waiver doctrine espoused by the Supreme Court 

is founded on legitimate institutional considerations and is 
. . . ' 

applicable to loss of constitutional rights the same as any other 

right. 14 Ohio St. 2d at 62. 

Applying this principle, we find that .Appellant did fail to 

litigate the void for vagueness and arbitrary exercise due process 

issues before the trial court. It offers the. justification in 

reply', however, that it is now precluded from raising on appeal 

a question which did not arise until judgment when the penalty 

was assessed. See, 4 Ohio Jur. 3d Appellate Review S'ec. 140 at 306 

(1979). 

In examining Appellant's brief, it is clear that the "void 

for vagueness" due process argument attacks the statute on its 

face, not only its application. In essence, DMI argues the penalty 

provision, Ohio Revised Code Sec. 6111.09, is standardless and it 

fails to inform a defendant of the manner in which a penalty will be 

assessed. 

Before the trial court, DMI moved for partial surrunary .judg~ 
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ment arguing that the enforcement provision was unconstitutional 

as a delegation of legislative power. The void for vagueness 

issue should likewise have been presented to the trial court for 

its consideration. This issue bears directly on· the conduct of 

the defendant on the merits of the case. 

As a result ·of Appellant's failure to litigate this issue-
. . 

before the trial courti it was no~ perfected for.appeal. 

Appellant's attack on the alleged arbitrariness o~ the penalty 
. . 

actually imposed is of a different nature. This is not a challenge 

to the statute on its face as was the case on the previous issue, 

but concerns only the court's particular application of the statute~ 

It is not an issue which could have been anticipated and therefore 

litigated prior to final judgment when the penalty assessment was 

made. 

The thrust of the arbitrariness - due process argument is 

that the penalty bears no rational relationship to·the defendant's 

conduct ·and specifically, the actual environment harm resulting 

from the violation. This argument runs hand in hand with Appellant's 

proposition·that·the penalty is excessive as more fully discussed 

in part III of the opinion. Appellant argues for an external 

limitation not found in the statute which would require that the 

amount of the penalty must bear some direct relationship to the 

actual amount of damage. 

Chapter 6111 containing the water pollution control provisions 

for Ohio was adopted iri t~e legislative determination that it was 
. ' . 

a necessary emergency measure for the "preservation of the public 
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peace, health, and safety." Amended substitute Senate Bill No. 80, 

encodified Section 3 {September 4, 1973). Legislation in favor of 
--

the public health and welfare is directly within the State's police 

power. Board of Health v. City of Greenville, 86 Ohio St. 1 (1912) 

City of Canton v. Whitman,- 44 Ohio st. 2d 62 (1975). As noted in 

Justice Stern's opinion for the Whitman Court, "An exercise of the 

police power necessarily occasions some interference with other 

rights, but the exercise is valid if it bears a real and substantial 

relationship to the public health, safety, moral or general welfare, 

and if it is not unreasonable or arbitrary. Id. at 68. 

Appellant's analysis fails in its underlying ~ssumption that 

the State's interest, hence its power to regulate, is limited to 

compensating for the actual environmental harm resulting from a 

violation. While environmental integrity is the foremost component 

in defini~g the State's interest - as Judge Zi~gel wrote in his 

opinion "This first factor is what this lawsuit is all about," that 

regulatory interest extends to vindication of- its r~gulatory 

authority for the violation._ As we have made clear elsewhere in 

this opinion, th~ penalty-assessed in the instant case serves 

valid remedial and deterrent ends of the regulatory scheme which 

include, but are not limited to compensation for the immediate 

environmental harm. We hold that a substantial penalty is not 

arbitrary and is reasonably related ~o the public welfare. Appel

lant was not thereby deprived of its constitutional right due 

process of law. 

The fifth assignment is overruled. 
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Havi~g rejected all assignments of error except the third, 

which was sustained in part as indicated herein, the amount of 

the penalty imposed will be vacated and set aside and the case 

remanded to the trial court specifically for a redetermination of 

the days of violations and the amount of the penalty or penalties 
. . . 

accordi~g to this opinion. However, if the parties, agree by 

entry to a remittitur based upon_the elimination of the days 

prior to the expiration of the permit, less those days prior to 

such expiration on which a violation of the permit was admitted, 

then the judgment will be affirmed in the agreed amount. 
t 

In view of the foregoing and of the possibility of remittitur 

or of appeal, the Court will not prepare an entry unless counsel· 

fail to prepare and file a final entry within fourteen (14) days 

after the filing of. this opinion. 

SHERER, P.J. and McBRIDE, J., concur. 

Copies mailed to: 

Martha E. Horvitz 
Gerald L. Draper 
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l 
A prayer for an in]unctive mandating compliance was dismissed 
at trial once DMI had achieved compliance. 

2The trial court.regarded this police, not as binding upon the 
court,. but' as instructive in informing the court's discretion. 
We can conceive of some cases when other additional factors 
may weigh heavily in the court's discretion, although they may 
not be· addressed in the regulatory policy of the administrative 
agency. 

3 . . . . . . 
A third argument that section 6111.09 as interpreted by the 
trial court was a criminal statute and that Appellant was denied 
constitutional rights otherwise available under criminal. prose
cutions was. withdrawn prior to hearing. See; United States v. 
Ward, 65. L. Ed. 2d 742 (1980). . --
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