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1912 Op. Att'y Gen. No. 12-262 was overruled
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OPINIONS OF THE ATTORNEY GENERAL FROM JANUARY 1, 1911, TO
ANUARY 1, 1912

(To the Governor)
301.

ABSTRACT OF TITLE—DEED OF STATE OF OHIO FROM THE GOVER-
NOR—CORRECTION OF ERRORS IN DEEDS BY DEEDS EXECUTED
BY GOVERNOR—PROPERTY OF O. S. APPLEGATE IN PAULDING
COUNTY, OHIO.
April 9, 1912.

HonN. Jubpsox HarMoON, Governor of Ohio, Columbus, Ohio.

Dear Sir:—I have carefully examined the enclosed letter of Messrs. Snook
& Savage, Attorneys at Law, of Paulding, Ohio, together with the accompanying
abstract and papers submitted therewith, and beg leave to submit my conclusions
thereon as follows: )

1. It appears from said abstract that cn November 23, 1888, the State of
Ohio issued to one, O. S. Applegate of Paulding County, Ohio, a certificate of
purchase of the following described real estate:

“Situated in the county of Paulding and State of Ohio, and
known as being the central part of the northeastern quarter of Section
31, Township 3 north, Range 2 east, containing thirty-five acres of land.”

2. The abstract discloses that on the 21st day of July, A. D. 1892, said O. S.
Applegate, in consideration of $200.40, by him paid, received a deed from the State
of Ohio for the following described real estate, to-wit:

“The south part of the west half of the northeast quarter of Sec-
tion 31, Township 3 north, Range 2 east, containing sixty acres of land
more or less.”  (Abstract, page 28)

3. The abstract further discloses that on the 23d day of January, 18535, the
State of Ohio, for a comsideration of twenty dollars executed to one, Joshua
Davis, a deed for the following described lands, to-wit:

“The south part of the east half of the northeast quarter (south
of reservoir) of Section 31, Township 3 north, Range 2 east, containing
sixty-five acres of land more or less.”  (Abstract, page 36)

4. The tract described in paragraph 3 finally became the property of Francis
B. Dewitt, by virtue of a deed from the State of Ohio, dated March 12, 1892, for
a consideration of $213.20.  (Abstract, page 30)

5. Taking into consideration the sale of the tracts described in paragraphs
2 and 3 hereof, there could he but thirty-five acres remaining in the whole quarter
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section, to-wit: Fifteen acres off of the north end of the east half of said quarter
section, and twenty acres off of the north end of the west half of said quarter
section.

6. It is evident, therefore, that a mistake was made in the description of
land sold to said O. S. Applegate, and that the same should have been described
as fifteen acres off the north end of the east half of said northeast quarter of -
said Section 31, and the west half of said section, less sixty acres, off the south
part of said Section 31.

7. The expressed consiceration in said certificate of purchase was $5833.45,
to be paid in five equal instailments, together with interest from date at six per
cent. per annum, on deferred payments: of which amount there remains due and
unpaid four installments, together with interest thereon at six per cent., from the
23d day of November, 1888 amounting in all to $__________.

8. On November 2, 1910, said O. S. Applegate duly sold and conveyed to one,
Richard S. Woodrow, fifteen acres off {he north side of the east half of the north-
east quarter of said Section 31.  (Abstract, page 33)

9. On March 1, 1911 said Woodrow sold and conveved to one James C.
Culbertson, all of the east half of the said northeast quarter. expecting one acre
out of the northeast corner of said east half of said northeast quarter of said
Section 31.  (Abstract, page 35)

10. Said Woodrow, on the 5th day of November, 1911, quitclaimed to the
Board of Education of Crane Township, Paulding County, Ohio, one acre out
of the northeast corner of the cast half of the northeast quarter of said Section 31.
(Abstract, page 34) :

11. Said land is now owned and held by the following persons, in parcels
described as follows, to-wit:

Leona Dysinger, Ora Reeb, Elucda Stiver, Verda Murphy and Ray Applegate,
as heirs of said O. S. .\pplegate. deceased, own the west half of the northeast
guarter of said Section 31, less sixty acres off the south end thereof; James C.
Culbertson owns the east half of the northeast quarter of said Section 31, less
sixty-five acres off the south end thercof, less one acre taken out of the northeast
corner of said cast half of said northeast quarter ; the Board of Education of Crane
Township, Paulding County, Ohio, owns one acre of land in the northeast corner
of the northeast quarter of said Scction 31, and particularly described as follows,
to-wit :

“Beginning at the northeast corner of said northeast quarter of said
Section 31, thence south sixteen rods, thence west ten rods, thence north
sixteen rods, thence east ten rods, to the place of heginning.”

12. The heirs of said O. S. Applegate, have offered to execute and deliver te
the State of Ohio a release, in due form, of the land described in said certificate
of purchase, and pay the balance remaining due upon the purhase price, upon con-
dition that the State of Ohio execute and deliver deeds to the several parties for
the several tracts of lands described in parapraph 11 hereof.

13. In this connection, I desire to call your attention to the following perti-
nent provisions of the General Code of Ohio, to-wit:

“Section 8527. When the purchaser has died before deed made, and
the lands have passed to another, by descent or devise, and the titie
still remains in him, or when the person to whom the lands have so
passed, kas conveyed them, or his interest therein, to another person, by deed
of general warranty or quitclaim, upon the proof of such facts being
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made to him and the attorney-general, the governor shall execute the
deed directly to the person entitled to the lands, according to the true
intent and meaning of this chapter, although he derives his title thereto
through one or more successive conveyances from the person to whom
the land passed by descent or devisc.

“Section 8528. When, by satisfactory evidence, it appears to the
governor and attorney general, that an error has occurred in a deed ex-
ecuted and delivered in the name of the state, under the laws thereof,
or in the certificate of any public officer, upon which, if correct, a con-
veyance would be properly required from the state, the governor shall
correct such error by the execution of a correct and proper title deed,
according to the intent and object of the original purchase or conveyance,
to the party entitled to it, his heirs, or legal assigns, as the case may
require, and take from such party a release in due form, to the state,
of the property erroneously conveyed.”

14. I have prepared three deeds for the parties respectively entitled thereto,
for the tracts of land described in paragraph 11 hereof, and submit the same
herewith for your consideration and approval.

Very truly yours
Tivorry S. Hocax,
Attorney General.
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720.

VACAXCIES DO XOT EXIST IN OFFICES OF CHIEF JUSTICE OF SU-
PREME COURT, JUDGES OF SUPREME COURT AND JUDGES OF
COURT OF APPEALS WHEN JUDICIAL REFORM GOES INTO EF-
FECT BY CONSTITUTIONAL AMENDMENT.

Inasmuch as there is no provisior of luw for the election, nor for the term
of office, nor for the salary of the chief justice of the supreme court, authorized
by Article IV., Section 2 of the Counstitution as amended, such office cannot be
deemed to have been created, and there is, therefore, no wacancy in that office
which the governor at the present time is authorized to fill by appointment.

Under the provision of Article 1V ., Section 2, of the new Constitution, which
prescribes that “the judges now in office” shall continue therein until the ends of
the terms for which they were respectively elected, and the object of which is
manifestly to make use of the machinery of the old Constitution and laws, until
the new provisions could be set in motion, the judges elected this year who will
take office on January 1, 1913, when the amendment goes into effect, will be properly
i office and will remain therein until the ends of the termns for which they were
elected.

There will be no vacancies on JTanuary 1, 1913, therefore in the offices of the
Supreme Court Judges which will be required to be filled by appointinent by the
governor.

Inasmuch as under Article 1V., Section 6, of the new Constitution, vacancies
in the Court of Appeals are to be filled by the electors and as laws are to be
passed to prescribe the time and mode of such elections, and in view of the fact
that the new Constitution further provides that Court of Appeals districts, until
otherwise provided by law, shall be the same as circuit court districts, and that cir-
cuit courts shall merge into the Court of Appeals, the intention is disclosed to use
all tite machinery of the circuit cowrt until all the machinery of the new Constitu-
tion for Courts of Appeals may be put into operation. These provisions, therefore,
disclose that no wacancies in the Court of Appeals were contemplated by the
amendments.

The governor will therefore have no duty to perform in respect to the appoini-
sment of Judges of the Court of Appeals, February 9, 1913, when the present terms
cxpire, and those judges elected to the circuit court in November, 1912, shall on
said’ February 9, 1913, take iheir seats as Judges of the Court of Appeals.

November 18, 1912,

Hox. Jupson Harmox, Governor of Ohio, Columbus, Ohio.

Dear Sir:—You asked me verbally for an opinion as to whether or not there
would be a vacancy in the office of Chief Justice of the Supreme Court of Ohio
on January 1, 1913, and whether it would be the duty of the Governor at that time
or in due season thereafter to appoint a Chief Justice to fill such vacancy.

The investigation into this question brought into view a consideration of the
jurisdiction of the Governor to appoint not only a Chief Justice of the Supreme
Court, but also judges of the Supreme Court and judges of the Court of Appeals,
and while your inquiry related only to the appointment of a Chief Justice, yet in-
asmuch as the Governor may have presented to him the question of vacancies in
the Supreme Court in reference to the judges and vacancies in the Court of Ap-
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peals on account of the provisions of the new Constitution in relation to judges,
I have deemed it advisable to assume the liberty of going beyond the scope of your
inquiry and expressing an opinion on:

(a) Will there be a vacancy in the office of Chief Justice;
(b) Will there be a vacancy in the office of judges of the Supreme Court;
(c) Wil there be a vacancy in the Court of Appeals?

FirsT:—As to vacancy in the office of Chief Justice. Section 2 of Article IV
of the Constitution of Ohio as amended provides:

“The supreme court shall, until otherwise provided by law, consist
of a chief justice and six judges, and the judges now in office in that
court shall continue thercin until the end of the terms for which they
were respectively elected, unless they are removed, die or resign. * = *
It (the supreme court) shall hold at least one term in each year at the
seat of government, and such other terms, there or elsewhere, as may be
provided by law. The judges of the supreme court shall be elected by
the electors of the state at large for such term, not less than six vears,
as may be prescribed by law, and they shall he elected, and their official
terms shall begin, at such time as may now or hereafter be fixed by law.”

Section 13, Artivle IV, Constitution of Olio, in reference to vacancies in
the office of any judges, provides as follows:

“In case the office of any judge shall become vacant, before the ex-
piration of the regular term for which he was elected, the vacancy shall
be filled by appointment by the governor, until a successor is elected and
qualified ; and such successor shall be elected for the unexpired term, at
the first annual election that occurs more than thirty days after the
vacancy shall have happened.”

Articles XVII, of the Constitution, provides in part, as follows:

“Any vacancy which may occur in any elective state office other than
that of a member of the general assembly or of governor, shall be filled
by appointment by the governor until the disability is removed or a suc-
cessor elected and qualified. Every such vacancy shall be filled by election
at the first general election for the office which is vacant, that occurs
more than thirty (30) days after the vacancy shall have occurred. The
person elected shall fill the office for the unexpired term. All vacancies
in other clective offices shall be filled for the unexpired term in such man-
ner as may be prescribed by law.” (As adopted November, 1905.)

At this point it may be observed that while Section 13 of Article TV is
specidl and would ordinarily control with reference to the filling of a vancancy, yet
it will be kept in mind that Article XVII is a late amendment, and undoubtedly
is intended to embrace judges of the supreme court as well as other state officers,
and is to be considered exclusive for the purposes of the present question. Sections
141 and 142 of the General Code bear out this idea, Section 141 being as follows:

“A vacancy occurring in an elective state office, other than that of
a member of the general assembly or of governor, shall he filled by ap-
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pointment by the governor until the disability is removed, or a successor
is elected and qualified. Such vacancies shall be filled by election at the
first general election for the office which is vacant, that occurs more than
thirty days after the vacancy shall have occurred. The person elected
shall fill the office for the unexpired term.”

Section 142, General Code, provides as follows:

“If the office of a judge becomes vacant by reason of the expiration
of the term of the incumbent, and a failure to provide therefor at the
preceding election, such vacancy shall be filled by appointment by the
governor. The person so appointed shall hold the office until a successor
is elected and qualified. Such successor shall be elected for the unex-
pired term at the first general election for the office which is vacant
that occurs more than thirty days after such appointment.”

.Under Section 142, of the General Code, the Governot’s power to appoint is limited
to vacancies in the office of a judge by reason of the expiration of the term of
the incumbent and a failure to provide therefor at the preceding election. The
authority of the Governor ceases when these conditions do not exist. There be-
ing no such office as Chief Justice now there could be no expiration of the term
of the incumbent, and the only possible provision authorizing the appointment of
a Chief Justice by the Governor would arise under Section 141, General Code, and
Article XVII of the Constitution afore quoted.

The question, therefore, to be determined is, Will there be on January 1, 1913,
in Ohio, an elective state office legally known as the office of Chief Justice? In my
opinion the answer should be in the negative. The first sentence of Section 2 of
Article IV does not make the office of Chief Justice elective. If the Chief Justice
is embraced .in the following, which I doubt very much, to-wit: “Judges of the
supreme court shall be elected by the electors of the state at large for such term,
not less than six years, as may be prescribed by law, and they shall be elected, and
their official term shall begin, at such time as may now or hereafter be fixed by
law,” it is by such provision alone, unaided hy any other, made elective, and will
come within the whole of the terms of the provisions and not part of them. In
other words, if within its terms we could paraphrase the sentence as follows:
“The Chief Justice of the supreme court shall be elected by the electors of the
state at large for such term, not less than six years as may be prescribed by law
(which means as may in the future be prescribed by law) and he shall be elected
and his official term begin at such time as may now or hereafter be fixed by law,”
then there is no law now in existence providing for the election of a seventh judge.

We now have Section 1466, of the General Code, which provides as follows:

“The supreme court shall be composed of six judges, two of whom
shall be chosen in each even numbered vear. Each judge shall hold his
office for a term of six years, commencing on the first day of January
next after his election.” ‘

It appears, therefore, clearly that the law as it now exists and is prescribed
provides only for terms of office and their election for six judges and no more,
and it further appears from the Constitution itself making the office elective that
the election shall be for such term as may be or as is prescribed by law and the
elective feature presupposes a term and provision for election.

As to what is meant by the term “vacancy” in Ohio we will find the case of
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Attorney General vs. Heffner, 39 O. S., 368, instructive. The cecond syilahus of
that case appears to be in point here; that is, vacancies in office refer to such
vacaucies as may occur feortuitous!y and not by creation.

The authorities scem clear that the Governor has no inherent power as Chief
Executive to fill a vacancy. His power arises from the provisions of the law and
the Constitution.

For the foregoing reason 1 am clearly of the opinion that no duty will de-
volve upon the Governor in the absence of legislation upon the subject to ap-
point a Chief Justice for the Supreme Court of Ohio January 1, 1913, or there-
after. It might be added further that it is not to be assumed that the appointment of
a Chief Justice would be contemplated in the absence of any provision for salary
or term of office. These two elements are proper subjects for legislation and are
important elements in determining whcther or not the office itseli has heen fully
created. Should an appointment be made of a Chiei Justive the appointee would
either have to be one of the present incumbents in office or an entirely new
judge. If one of the present incumbents in office his term would be governcd by
the law at present defining supreme court judges; if an entirely new appointee
his term would be entirely undefined. This shows conclusively that as the term
of office would be entirely dependent upon the person chosen for the office that
there could not be in contemplation of law at the time when the new Constitution
goes into effect such an office and such a vacancy as the Chief Justice of the
Supreme Court. ¢

SEcoND:—Now as to the second question: This is (iscussed here only in re-
lation to the Governor; it not heing the intention to discuss this question at all
in relation to the Court, because that would be improper and entirely outside of
the jurisdiction of this department.

In the light of the provisions of Section 142, General Code, this is a very
important matter because unless those elected to the supreme bench at the recent
election under the provisions of the old Constitution are entitled to take their
seats as judges of the supremie court for the term eommencing on the first day of
January, 1913, there would bhe three vacancies for the governor of this state to fill.

To determine this requires consideration of the meaning of the first sentence
of Scction 2, Article IV of the new Constitution, said section being as follows:

“The supreme court shall until otherwise provided by law consist
of the chief justice and six judges, and the judycs inow in office in that
court shall continue thercin until the end of the terms for which they
were respectively elected, unless they are removed, diecor resign.”

It will be kept in mind that Section 2 of Article 1V of the new Constitution
takes effect on January 1, 1913, and the terms of office of the supreme judges com-
mence on January 1, 1913, As the dates for the commencing of the term of office
of the judges and the taking effecet of the new Constitution are one it might be
said without straining a point that the newly elected judge is in office in the “now”
mentioned in the Constitution; but I do not believe we need to rely upon this
reasoning. To meet a situation like the present one a liberal construction of both
statutes and Constitution is certainly to be applied: a construction that will avoid
and not lead to.difficulty; a construction based on the common sense of the situa-
tion. It is apparent upon reading the provisions of the new Constitution with ref-
erence to the judiciary that it is intended to make use of the machinery of the
old Constitution and the laws passed in pursuance thereto until the machinery of
the new Constitution and the laws to be passed in pursuance thereto is set in mo-
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tion in regular order. The law, like nature, abhors a vacuum, and to my mind the
expression “judges now in office” as well embraces the judges of the supreme
court elected at the recent election under the present Constitution, and who under
it in the absence of the new Constitution would take their seats January 1, 1913,
as those who are actually now in the bench and whose terms of office will not ex-
pire until the new Constitution is in effect. The very fact that no provision is
made by the new Constitution for either the election or appointment of judges other
than those elected and provided for under the present order of things is the
strongest proof that it was intended that the newly elected judges should assume
their places on the bench as well as the present ones should continue on the bench.
There might be some narrowly logical and purely technical objections to this rea-
-soning, but any other conclusion would seem to me to be only substituting shadow
for substance. The people unquestionably elected the supreme judges-elect for
a purpose and not in vain, and any interpretation that would deprive the people
of their clearly expressed purpose, and these judges of a right that is clearly theirs,
would seem to me to be not well founded.

Therefore, in respect to this it is my opinion that the Governor will have
no duty to perform and that the rights of the newly elected judges to sit is one
which the Court will determine for itself.

Tuirp :—Coming now to the third question whether there will be a vacancy
in the Court of Appeals warranting appointment by the Governor.
Section 6 of Article IV of the new Constitution provides:

“The judges of the circuit court now residing in their respective
districts shall be the judges of the respective courts of appeals in such
districts and perform the duties thereof until the expiration of their
respective terms of office. Vacancies caused by the expiration of the
terms of office of the judzes of the courts of appeals shall be filled by
the electors of the respective appellate districts in which such vacancies
shall arise.”

Section 6 of Article IV of the present Constitution provides:

“Such (circuit judges) shall be elected at such time and for such
terms as may be prescribed by law.”

The law by Section 1514, General Code, provides that circuit judges shall be
elected “and shall hold his office for six years beginning on the 9th day of Feb-
ruary next after his election.”

The new amendment provides “The judges of the circuit court now residing
(January 1, 1913) in their respective districts shall be the judges of the respective
courts of appeals in such district and perform the duties thereof until the expira-
tion of their terms of office.”

Many of the circuit judges now in office in Ohio were re-elected on
the 5th day of November, 1912, Technically, it might be said that by the language
of “judges of the circuit court now residing in their respective districts shall be
the judges of the respective courts of appeals in such district and perform the
duties thereof until the expiration of their terms of office” would noly permit them
to fill out the terms they are serving on January 1, 1913. For instance, the term
of one of the judges of the Fourth Judicial Circuit will expire on February 9,
1913, and this same judge was re-elected at the recent election. It might be said
that the provisions of the Constitution entitle him to serve only until February 9,
1913, but we think that the same reasoning applies in this case that applies with
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reference to the newly elected supreme judges. There is nothing in the expression
“until the expiration of their respective ferms of office” to conflict with this idea.
There is nothing contrary to the conclusion that the circuit judges-elect at this
time have the right to two fixed terms of office, one ending next February, and
one given them by the aforesaid provisions of the Constitution and statutes fixed
for the period of six years from the Sth of February “next after his election.”

It seems to me that the rule of construction is not too far stretched by hold-
ing that the “respective terms of office” referred to in the recent amendment be
applied to those two fixed terms which the circuit judges-elect now hold, nor is it
necessary to refer to a long line of decisions which provide that in order to meet
situations of this character liberal construction should be applied to Statutes and
Constitutions.

Section 6 of Article IV provides that “Vacancies caused by the expiration
of the terms of office of the judges of the courts of appeals shall be filled by the
electors, etc.;” also “Laws may be passed to prescribe the time and mode of such
election, etc.” Now, therefore, as the vacancies in this particular instance would
be caused, if there were such vacancies, by the expiration of the terms of office,
and if such vacancies were to be filled by the electors under a form of election
not as yet prescribed, it follows that no vacancies are contemplated on account
of the expiration of the term of office until the machinery shall have been supplied
for the holding of election to fill those vacancies, and as on the 9th of February,
1913, the present judges of the circuit court will be then judges of the court of
appeals, and as that date will end the term of such judges of the court of ap-
peals whose terms would expire as circuit judges on that day it is apparent that
there will be no vacancies on the 9th day of February, 1913, by reason of the
circuit judges-elect not being entitled to sit as judges of the courts of appeals.

The new Constitution further provides that the courts of appeals districts
until otherwise provided by law shall be the same as the circuit court districts.
It is further provided that the circuit courts shall merge into the courts of appeals
this disclosing the intention to use all the machinery, as it were, of the circuit court
until all the machinery of the new Constitution of courts of appeals may be put
into operation,

For the foregoing reasons I am of the opinion that the Governor will have
no duty to perform in respect to the appointment of either Chief Justice or Judges
of the Supreme Court, or Judges of the Courts of Appeals under the laws as they
now exist and under the present conditions.

It is not intended herein to express an opinion as to what would be the situa-
tion in case of action by the Legislature upon any of the above subjects, that ques-
tion being reserved for investigation should a contingency arise.

: Very respectfully yours,
Timoruy S. Hocaxw,
Attorney General.
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(To the General Assembly)
72.

OFFICES INCOMPATIBLE—HEALTH OFFICER AND MEMBER OF THE
GENERAL ASSEMBLY—SALARY—COXNSTITUTIONAL PROHIBIT-
TION.

Under the inhibitions of Article 11, Section 4, of the Coustitution of Ohio,
a person who accepts the appointment to the position of Health Officer in a illage
is non-eligible as a Member of the General Assembly and may be rejused his salary
as such member.

CorLuMmsrs, OHIo, January 25, 1912,

Hox. J. V. Wixaxs, Member House of Representatives, Madison, Ohio.

Dear Sir:—I am in receipt of your letter of January 23, 1912, which is as
follows:

“Chas. Kempel, Clerk of the House of Representatives, writes that
‘he (the Attorney General) has also ruled that if any member has ac-
cepted any other office * * * * such member shall forfeit his compensa-
tion for the year.”

“The mayor and council of our village have offered me the Health
Officer of our village for the ensuing vear. \Would an acceptance of the
office cause a forfeiture of the 1912 salary as a member of the legisla-

PLl)

ture:
Section 4404 and 4405 of the General Code are as follows:
Section 4404 :

“The council of each municipality shall establish a board of health,
composed of five members to be appointed by the mayor and confirmed
by council who shall serve without compensation and a majority of whom
shall be a quorum. The mayor shall be president by virtue of his ofhce.
But in villages the council, if it deems advisable, may appoint a health
officer, to be approved by the state hoard of health who shall act instead
of a board of health, and fix his salary and term of office. Such appointee
shall have the powers and perform the duties granted to or imposed upon
boards of health except that rules, regulations or orders of a general
character and required to be published, made by such health officer, shall
be approved by the state board of health.”

Section 4405:

“Tf a municipality fails or refuses to establish a hoard of health or
appoint a health officer, the state board of health may appoint a health
officer therefor and fix his salary and term of office. Such health officer
shall have the same powers and duties as health officers appointed in
villages in place of a board of health, and his salary as fixed by the state
board of health, and all necessary expenses incurred by him in perform-
ing the duties of a board of health shall be paid by and be a valid claim
against such municipility.”



ANNUAL REPORT OF THE ATTORNEY GENERAL 11

Section 4 of .Article IT of the Constitution provides:

“No person holding office under the authority of the United States,
or any lucrative office under the authority of this state, shall be eligible
to. or have a seat in, the general assembly: but this provision shall not
extend to township officers, justices of the peace, notaries public or
officers of the militia.”

Aly opinion is that the office of health officer must be regarded as a lucrative
office under the authority of the State of Ohio, and as it does not come-under the
exceptions provided in said Section 4, the fact that you held such office, should you
accept the appointment, would make yvou non-cligible as a member of the General
Assembly. That is vou would lose vour title to a seat in the General Assembly,
and if the payment of salary for the vear 1912 to you, as a member of such General
Assembly, were resisted, you could not recover the same.

Very truly yours
Tivoruy S. Hocax,
Attorney General

717.

OFFICES INCOMPATIBLE—MEMBER GENERAL ASSEMBLY AND MEM-
BER OF TOWXNSHIP BOARD OF EDUCATION.

Since the office of member of a township board of education is a lucrative
office, held under authority of this state, under Article 2, Section 4, of the Con-
stitution, @ person holding such office cannot occupy a seat in the General Assembly.
at the same time, nor can he be elected to the General Assembly whilst holding the
former position.

A person so elected, should resign from the board, however, and may hold
his seat, pending the raising of the question of his eligibility.

Opinion to Van S. Deaton, M. D., Representative-elect, Alcony, Ohio.

November 20, 1912,

Vax S. Dearox, M. D., Representative-Elect, Alcony, Ohio.
Dear Sik:—Under favor of November 18th, you request my opinion as fol-
lows:

“Will you kindly give me vour construction of Section 4, Article
11, of Constitution of Ohio, relating to eligibility of members of Legisla-
ture. I am a member of the Board of Education of Elizabeth Township,
Miami County, Ohio. Am I a township officer under the provision?
I have been elected member of Legislature for coming session.”

Article 11, Section 4, of the Constitution is as follows:

“No person holding office under the authority of the United States,
or any lucrative office under the authority of this state, shall be eligible
to, or have a seat in the geneiral assembly; but this provision shall not
extend to toumnship officers, justices of the peace, notaries public, or
officers of the militia.”
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I am of the opinion that there can be no question that townships and town-
ship school districts are independent divisions. The powers of township officers and
of members of a township board of education are entirely separate and distinct,
with reference to general administrative and taxing functions. There can be no
doubt that a member of a township board of education is not a township officer
within the meaning of the above constitutional provision.

Indeed, under Section 4723, General Code, which provides for the abolition
of joint sub-districts and the annexation of territories actually within another
township, the territorial jurisdiction of this office may differ. This principle is
made clearer in Section 4712, which provides that the board of education of a town-
ship school districts are independent divisions. The powers of township officers and
This section clearly evidences a distinction existing in the legislative mind, be-
tween members of a township board of education and township officers.

Since, therefore, a member of a township board of education is not a township
officer, that office cannot be within the exception to Article 11, Section ‘4, as set out.

The term “eligible” is defined by the Century Dictionary, as follows:

“l.  Fit to be chosen; worthy of choice; desirable.
“2. Qualified to be chosen; legally qualified for election or appoint-
ment.”

It is clear, therefore, that since the position of member of township board of
education is a lucrative office, held under the authority of this state, you cannot
hold such position, and at the same time, occupy a seat in the General Assembly.
Furthermore, in view of the above definition of the term “eligible,” it is clear
that under a technical construction of this constitutional provision, you could not
have been elected to that position, whilst holding a position on the board.

Under date of September 30, 1911, however, I rendered an opinion to Mr.
M. J. Jenkins, member of the House of Representatives, Plain City, Ohio, in which
I held that, although Mr. Jenkins was a member of the board of public affairs
of his village, and therefore not eligible to, nor entitled to have a seat in the
General Assembly, I advised him, that he might resign as member of the board
of trustees of public affairs at once, under the apprehension that no question
would be raised about his membership in the General Assembly.

I feel that I can, therefore, adopt the policy of the former opinion, and ad-
vise you to resign immediately from your positionn as member of the board, in the
belief that no question will be raised with reference to your eligibility for the
General Assembly.

Very truly yours,
TimorHY S. HocaAN,
Attorney General.
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OFFICES COMPATIBLE—MEMBER GENERAL ASSEMBLY ANXND MEM-
BER OF VILLAGE BOARD OF EDUCATION.

Since the office of member of a village board of education is not a lucrative
office, a person holding such office is eligible to and nay at the same time have o
seat in the General Assembly.

Opinion to Chas. A. White, Representative-Elect, Lisbon, Ohio.
November 19, 1912

Mgr. Cuas. A. WHITE, Representative-Elect, Lisbon, Ohio.
Dear Sir:—Under favor of November 14th, you wrote as follows:

“Having been elected one of the State Representatives for Colum-
biana County at the election held on the Sth inst, I am writing you to
know if T can serve as a member of the Board of Education of our
village, of which I am at present a member, and also be a member of the
Legislature?”

Article 11, Section 4 of the Constitution of Ohio is as follows:

“No person holding office under the authority of the United States,
or any lucrative office, under the authority of this state, shall be eligible
to, or have a seat in the General Assembly; but this provision shall not
extend to township officers, justices of the peace, notaries public, or
officers of the militia.”

I am of the opinion that this provision is not applicable to your case, inas-
much as the statutes do not provide compensation for the office of member of
village board of education.

There are no other legal limitations which I can recall, which would prevent
you from holding both of these positions. The office of member of village board
of education is not a lucrative office, and you may, therefore, retain the same if
you are able to perform its duties, while at the same time, occupying a seat in
the General Assembly.

Very truly yours,
Timoruy S. HocaN,
Attorney General.
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0 (To the Secretary of State)
ARTICLES OF INCORPORATION—RIGHT TO EMPLOY A NAME SIMI-
LAR TO THAT OF AN EXISTING CORPORATION.

The Secretary of State shall not file Articles of Incorporation wherein the
corporate name is similar to that of an evisting corporation whose Articles rave
been filed according to latw.

CortyBus, OHIO, January 6, 1912.

Iox. Crarues H. Graves, Secretary of State, Columbus, Ohio.

My Dear Sir:—1 beg to acknowledge receipt of your letter of November 28th,
enclosing a copy of letter addressed to you by Mr. Augustus B. Stoughton, and
requesting my opinion upon the question presented in Mr. Stoughton’s letter.

I have delayed answering your letter for the reason that Mr. Stoughton re-
quested, and was given by me, the privilege of submitting authorities upon the
question which he raised.

That question is as follows:

“May the Secretary of State, lawfully file and record articles of in-
corporation where in the name of the proposed company is the same as
that of a foreign corporation authorized to transact business in Ohio ?”

Section 8628, General Code, provides as follows:

“The secretary of state shall not file or record any articles of in-
corporation wherein the corporate name is likely to mislead the public
as to the nature or purpose of the business its charter authorizes, or if
such name is that of an existing corporation, or so similar thereto as to
be likely to mislead the public, unless the written consent of the existing
corporation signed by its president and secretary, be filed with such
articles.”

The statute does not provide that the Secretary of State shall not file or
record articles of incorporation wherein the corporate name is that of an existing
domestic corporation, but simply that he shall withhold official action in the premises
of the corporate name is similar to that of an existing corporation.

Unless, therefore, there is some good reason for holding that the scope of
the section is limited to domestic corporations in this particular, the primary mean-
ing of its language, which is applicable as well to foreign as to domestic corpor-
ations, ought to be given effect.

This precise question must be answered, in my opinion, by a consideration of
the purpose and intent of the entire section above quoted. It seems to me that
the purpose of the statute is clearly disclosed by the repeated use of the phrase,
“likely to mislead the public.” The statute is not one passed primarily for the
protection of any class of corporations, but for the protection of the public. The
possibility of fraud upon the public is equally as great when a foreign and a
domestic corporation having the same name are both engaged in business in the
state at the same time as it would be when two domestic corporations having the
same name were engaged in business in the state at the same time.

The duty of protecting the public from the possibility of fraud of this
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character is cast by the scction upon the Secretary of State. That officer has the
right to persume that no foreign corporations are or will be engaged in husiness
m the State of Ohio excepting those which have complied with the provisions of
tle statutes of this State requiring the securing of a certificate of compliance
from the Sccretary of State as a condition precedent to the doing of husiness in
Oh.o.

From all the foregoing, it is my opinion that when proposed articles of in-
corporation of a domestic corporation are presented to the Secrctary of State, it is
his cuty to examine not only the files and records of domestic corporations, hut
also those of foreign corporations authorized to transact business in Ohio, for the
purpose of ascertaining whether the name proposed to be used by the incorporators
of the new company is the same as or similar to a name of an existing corporation
of ecither class; but that when the Secretary has conducted such an examination
and has found no corporation having such a name, his duty in the premises is dis-
charged, and he is not obliged to search beyond his own records, or to taken
cognizance of any information as to the possession of the name by any corporation
other than that disclosed to him by his own files and records.

I deem it proper to say in this connection that while in all other particulars
the section under consideration imposes a sound discretion in the Secretary of
State, it is otherwise with respect to the class of cases concerning which the
present inquiry is made. That is to say, the question being as to whether a given
name is likely to mislead the public as to the nature of the husiness to be trans-
acted Dysthe proposed corperation, the determination of this question rests in the
discretion of the Secretary, 0, also, when there is mere similarity of name, and
the question is as to whether or not such similarity is likely to mislead the public.
Dut when it oppears that the name chosen by the incorporators of the proposed
company is the same as that of any existing corporation, cither domestic or foreign,
licensed to do business in the State, the Secretary has no discretion whatever, and
it is his mandatory duty to refuse to file or to record the articles of the proposed
corporation vntil the name thereof is changed.

Very truly vours
Tivotay S. Houax,
clttorney General,

10.

ARTICLES OF INCORPORATION OF THE HOCKING VALLLEY BRICK
COMPANY—PURPOSE CLAUSE—RIGHT TO PERFFORM VARIOUS
KINDS OIF BUSINESS.

drticles of Tucorporation containing a purpose clause disclosing an iiteition
to conduct caviois kiids of busiitess cair be leyally filed {7 the vaiiovs Linds of
busiitess which the corporution proposes to cariy on ay be lawfully curiied on by
two oi artoie corporativis fucorporated wider the laws of this State foi such Finds
of business exclusively.
CoLvasrs, OHio, January 5, 1912,

Tox. Cuanves . Graves, Secietary of State, Coluinbus, Ohio.

Dean Sm:—1I beg to acknowledge receipt of your letter of December 18th,
enclosing application of the Hocking Valley BDrick Company, a corporation or-
panized under the laws of the State of Maine, for a certificate entitling it to trans-
zet Dusiness in this state.  Attached to the application is a sworn copy of the
certificate of organization of the corporation under the laws of the State of
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Maine. You request my opinion as to the legality of the purpose clause of said
certificate of incorporation as bearing upon your duty with respect to the issuance
of the certificate as requested in the application.

The purpose clause in question is very lengthy and I shall not burden tkis
opinion with a complete quotation of it. Suffice it to say that it enumerates several
unrelated business purposes. Unquestionably, under Section 8623 General Code
as interpreted in the case of Staté ex rel vs. Taylor, 55 O. S, 67, the purpose clause
of the certificate of incorporation is one which could not be used to define the
powers of a domestic corporation for profit.

The duty of the Secretary of State in the premises, however, is defined by
Section 178 of the General Code; the first sentence of that section is as follows:

“Before a foreign corporation for profit transacts business in this
state, it shall procure from the secretary of state a certificate that it
has complied with the requirements of law to authorize it to do business
in this state, and that the business of such corporation to be transacted
in this state, is such as may be lawfully carried on by a corporation, or-
ganized under the laws of this state for such or similar business, or if
niore than one kind of business, by two or more corporations so incorpor-
ated for such kind of business exclusively. * * *”

‘While there is great multiplicity of purposes in the clause under consideration,
I am unable to state in my opinion that any one of the various purposes is such
a purpose as might not lawfully be carried on by a domestic corporation for
profit; or, putting it in another way and in the language of the statute, I am of the
opinion that the various kinds of business which the corporation proposes to carry
on may be lawfully carried on by two or more corporations incorporated under the
laws of this State for such kinds of business exclusively.

I am, therefore, of the opinion that the language of the purpose clause of the
certificate of incorporation of The Hocking Valley Brick Company affords no
obstacle to issuance by the Secretary of State of the certificate entitling the corpo-
ration to do business in the State of Ohio.

Very truly yours
TimorHY S. Hogax,
Attorney General.
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26.

CORPORATIONS—CERTIFICATE OF WINDING UP THROUGH BANK-
RUPTCY—CERTIFICATE OF TAX COMMISSION—DISSOLUTION—
REVOCATION OF CHARTER.

A certificate of the winding up of a corporation through bankruptcy pro-
ceedings is such a certificate as may not be permitied to be filed by the Secretary
of State unless the Tax Commission shall certify that all reports required to be
made to it have been filed by the corporation provided in Section 1321 of the Act
of June 2, 1911, (102, O. L. 254)

Such certificate, however, cannot be accepted by the Secretary of State as in
effect a certificate of dissolution or Revocation of the Charter of the Bankrupt
Company as is contemplated by Section 11974 and 11975 of the General Code.

The winding up by proceedings in bankruptcy is.in effect a dissolution of the
Corporation rather than a revocation of its charter.

CoLumMmsus, OHIo, December 25, 1911.

Hox. CuarLES H. Graves, Secretary of State, Columbus, Ohio.

Dear Sir:—I beg to acknowledge receipts of your letter of December 7th
transmitting to me a certificate of H. D. Grindle, Referee in Bankruptcy of the
District Court of the United States for the Northern District of Ohio, Western
Division in the matter of the Anderson Piano Company, Bankrupt, setting forth
that a voluntary petition was filed before him the said Referee; that the said
Anderson Piano Company be adjudged a bankrupt and that the judgment of the
Referee is that the said company be declared and adjudged a bankrupt accordingly.
Also a certificate of the said H. D. Grindle discharging the trustee in bankruptcy
in the matter of the Anderson Piano Company. You request my opinion upon the
following questions:

1. Is a certificate of the winding up of a corporation through bankruptcy
proceedings such a certificate as may not be permitted to be filed by the Secretary
of State unless the Tax Commission shall certify that all reports required to be
made to it have been filed by the corporation in pursuance of law, etc., as pro-
vided in Section 1321 of the act of June 2, 1911, 102 O. L. 254 therein designated
as Section 5521 General Code?

2. Is the certificate submitted in effect a certificate of dissolution or revocation
of the charter of the Anderson Piano Company as contemplated under Section 11974
General Cade?

3. Is the winding up by proceedings in assignment or bankruptcy of a cor-
poration, or rather the filing of a certificate thereof in the department of the Secre-
tary of State in‘effect a dissolution of the company or the revocation of its charter?

Answering your first question I beg to state that the intention of Section 132
of the Act of June 2, 1911 is made clear by the first clause thereof which is as
follows:

“In case of dissolution or, revocation of its charter, on the part of a
domestic corporation, or of the retirement from business in this state,

on the part of a foreign corporation, the secretary of state shall not per-

mit a certificate of such action to be filed with him unless the commis-

sion shall certify etc.”

The word “revocation” makes it clear that the General Assembly did not in-
tend to limit the scope of the section to certificates of voluntary dissolution. This
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section applies to all cases of dissolution or retirement excepting to the case of
the dissolution or revocation of the charter of a foreign corporation by a court
of competent jurisdiction. The failure of the section to comprehend certificates of
this sort seems to be accidental as Section 11975 requires a certificate of such
action to be filed with the Secretary of State. I the Anderson Piano Company
was a domestic corporation for profit then it is a corporation, a certificate of dis-
solution or revocation of the charter of which may not be filed by the Secretary
of State unless the Tax Commission shall certify that all reports due it have
been filed by the corporation and all taxes or fees thereon have been paid.

Your second auestion involves consideration of Section 11974 and 11975
General Code which provide in part as follows:

“In case of dissolution or revocation of its charter, every domestic
corporation shall file with the secretary of state a certificate thereof. * *”

Section 11975

“In case of dissolution or revocation of charter by action of a
competent court, or the winding up of a corporation cither domestic or
foreign, by proceedings in assignment or bankruptcy, such certificate
shall be signed by the clerk of the court in which such proceedings were
had. The fees for making and filing it, shall be taxed as costs in the
preceding, be paid out of the corporate funds, and have the same pri-
ority as other costs.”

Tt is significant that in Section 11975 the winding up of a corporation by pro-
ceedings in assignment or bankruptcy is treated separately from the dissolution or
revocation of a charter by action of a competent court. They are clearly not the
same thing. The cffect of the discharge in bankruptcy is not necessarily the dis-
solution of the corporation nor, indeed, has the federal court jurisdiction to dis-
solve a corporation in the State of Ohio by proceedings in bankruptcy. No pro-
vision of the bankruptcy law attempts to impose such jurisdiction in the District
Courts of the United States, and it has been expressly held wherever the guestion
has been raised that neither an adjudication of nor a discharge in bankruptey puts
an end to the corporate existence. Holland vs. Heyman & Bros, 60 Ga. 174;
National Surety Co. vs. Medlock, 58 S. E. (Ga.) 1131, 19 American Dankruptcy Re-
ports G54).

As I have already stated Section 11975 seems to recognize a distinction, and
at the same time to recognize that the administration of the assets of a bankrupt
or insolvent corporation in all but the most exceptional of cases puts a practical
end to the corporation and terminates the enterprise in furtherance of which the
corporation was formed.

It is clear to me that a certificate of winding up as described in Section
11975 is to be regarded as in a scnse a certificate of dissolution within the meaning
of Section 11975. It is at least a certificate which must be filed with the Secretary
of State and for which a fee must be paid to the Secretary. This is apparent upon
the face of Section 11975.

Tpon a careful consideration of the subject but without attempting to indi-
cate or express an opinion as to what procecure ought to he followed in all cases
in the federal courts—a matter which would seem to be outside of this depart-
ment—I heg to state that in my opinion the “winding up” of a corporation, which
under Section 11973 is to be certified to the Secrctary of State, and evidently to
have the effect of a dissolution of the corporation, is virtually a voluntary disso-
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lution. That is to sayv, the court cannot, apparently against the will of the stock-
holders of the corporation, put an end to the corporate existence in bankruptcy
proceedings but hecause of the express provisions of Section 11973 and the neces-
sary implications flowing therefrom a court having jurisdiction in bankruptcy or
incolvency may, with the consent of the stockholders of the bankrupt or insolvent
corporation enter a decree declaring the corporation wound up. The certificate
spoken of in Section 11975 should show a copy of such a journal entry.

From all the foregoing it follows that a referec in bankruptey has no power
whatever over the corporate existence by consent or otherwise, and for this reason
as well as for the reason that neither of the certificates which yvou hand me are
“signed by the clerk of the court in which the proceedings were had”—that is thz
clerk of the District Court of the United States for the Northern District of Ohio,
Western Division—I am of the opinion that neither of the certificates in question
complies with Section 11974 and 11975 or can be accepted by you as in effect
a certificate of dissolution or revocation of the charter of the .Anderson Piano
Company.

The answer to your third question is suggested by what 1 have said in dis-
cussing your second question. The winding up by proceedings in assignment or
bankruptcy of a corporation when evidenced by a certificate of the kind above
described filed in the office of the Secretary of State, is in effect the dissolution
of the company rather than a revocation of its charter. The difference, however is
academic inasmuch as the law treats the winding up, the revocation and the dis-
solution alike for the purposes of record in the office of the Secretary of State.
It must not be forgotten, however, that the certificate which the secretary is
authorized to accept as a “certificate of dissolution” must be that of the clerk of
the District Court of the United States, showing a judgment entry or decree, not
only discharging the corporation as a bankrupt but also by consent winding up
the existence of the corporation itself.

Very truly yours
Timoruy S. Hocax,
Attorney General

63.

ARTICLES OF INCORPORATION—PURPOSE CLAUSE OF THE TRINITY
MUTUAL FIRE INSURANCE ASSOCIATION—MUTUAL PROTEC-
TIVE ASSOCIATIONS—NON-COMPLIANCE WITH STATUTORY
REQUIREMENTS.

Not complying with the provisions of Section 9594, General Code.
The purposc clause of the Articles of Incorporation of the Trinity Mutual
Fire Insurance Association is defective.

Corumsrs, OHIo, January 20, 1912,

Hox. CrARrLES H. Graves, Secretary of State, Columbus, Ohio.
Dear Sir:—I return herewith the proposed articles of incorporation of THE
THINITY MUTUAL FIRE INSURANCE ASSOCIATION, unapproved by me,
The purpose clause of said articles of incorporation is as follows:
“Said corporation is formed for the purpose of assisting its members
and protecting them against loss to buildings and personal property by
fire.”
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This clause seems to evince an intention to engage in the business of a mutual pro-
tective association, as defined in Section 9593, General Code. Section 9594, Gen-
eral Code requires the articles of incorporation of such an association to define
specifically one or'more of the purposes enumerated in Section 9593, and to pro-
vide that the association shall enforce any contract entered into by its members
whereby the parties thereto agree to be assessed specifically for incidental purposes
and for the payment of losses. Measured by the requirements of these two sections,
the purpose clause of THE TRINITY MUTUAL FIRE INSURANCE ASSO-
CIATION is defective.
Very truly yours
Tiyoray S. Hocax,
Attorney General.

64.

ARTICLES OF INCORPORATION—PURPOSE CLAUS—THE MUTUAL
MOTOR VEHICLE INSURANCE ASSOCIATION—AMBIGUITY AND
DEFICIENCY.

Corumsus, OHro, January 20, 1912.

How~. CuArLEs H. Graves, Secretary of State, Columbus, Ohio.

Dear Sir:—I return herewith the proposed articles of incorporation of THE
MUTUAL MOTOR VEHICLE INSURANCE ASSOCIATION, unapproved by
me, for the reason that the language of the purpose clause is ambiguous as to the
kinds of losses proposed to be insured against and the property to be insured,
and for the further reason that the articles do not state that the property to be
insured shall be in this state, as required by Section 9593, General Code. In
other respects, the purpose clause, while somewhat roughly drawn, is in compli-
ance with the statutes.

Very truly yours
TimorHY S. HoGax,
Attorney General.

67.

ARTICLES OF INCORPORATION OF THE REFORM MEDICAL INSTI-
TUTE—PROFESSIONAL BUSINESS—“SANITORIUM”"—CONSTITU-
TIONAL RESTRICTIONS.

Articles of Incorporation disclosing the purpose of conducting a “Sanitorium”
where medical services can be coniracted for, shall not be filed.

If it is the intention of the Incorporators to conduct a “Sanitorium” in the
statutory sense of the term i. e. a place where patients are to be received and cared
for, such a business might be conducted if the purpose was clearly expressed.

If, on the other hand, the intention was that of arranging for medical and
surgical treatment to all persons in general, such business could not be conducted.

CoLuMBus, OHio, January 10, 1912

°

Ho~. CrarLEs H. Graves, Secretary of State, Columbus, Ohio.

Dear Sir:—I beg to acknowledge receipt of your letter of January 5th, en-
qlosing the proposed articles of incorporation of THE REFORM MEDICAL IN-
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STITUTE, and requesting my opinion as to the legality of the purpose clause there-
of, which is as follows:

“Said corporation is formed for the purpose of conducting an Insti-
tute and Sanatorium where medical service and attention can be con-
tracted for by said corporation in behalf of patrons and patients apply-
ing for medical, surgical and hygenic treatment; said corporation
furnishing under lawful contract the necessary medical services, aid,
treatment and assistance; such medical services to be guaranteed and
furnished through this corporation to people of humble means and others
who may apply to said corporation for aid and assistance in having such
service furnished under the supervision of this corporation; this corpora-
tion, however, not engaging professionally by itself in the art and science
of healing but furnishing on demand and on contract the professional
services and experience of medical practitioners, duly authorized by law
to engage in their respective professions, such aid, treatment, assistance
and advice as may be desired by the patrons of said corporation and its
lawful business subscribers, agreeing to remunerate it under lawful
contract.”

Sections 8623 and 8624 of the General Code provide as follows:

“Except for carrying on professional business, a corporation may be
formed for any purpose for which natural persons lawfully may associate
themselves.”

“Section 8624. Corporations for the erection, owing and conducting
of sanatoriums for receiving and caring for patients, their medical, surg-
ical and hygenic treatment, and the instruction of nurses in the treat-
ment of diseases and of hygiene, are not forbidden by the next preceding
section.”

The exception of Section 8624 to the general rule announced in Section 8623
with respect to a carrying on of a professional business by a corporation should,
in my judgment, be strictly construed. It is those corporations and those only
described in Section 8624 of the General Code which are authorized to be formed
for the purpose of carrying on a professional business as defined by the several
decisions of the Supreme Court relating thereto.

In my opinion, Section 8624 does not relate to several different kinds of
corporations, but to one kind of corporation only, namely, those corporations en-
gaged in the conduct of sanatoriums.

The meaning of the word “sanatorium” as used in this connection is well .
understood. The term is defined by the Century Dictionary as follows:

“l. A place to which people go for the sake of health; * * * *
also a house, hotel, or medical institution * * designed to accommodate
invalids * * #

“2. A hospital * * * *”

Thus, it appears that a sanatorium is in every sense of the word a place where
patients are received and cared for. The name could not properly be applied to
a mere office where persons desiring medical attention may come to enter into con-
tracts entitling them to the services of medical men. The phrase, “their medical,
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surgical and hygienic treatment” as used in the statute refers to the word “patient’
immediately preceding, and must be read in connection with what goes before it.
Therefore Section 8624 does not authorize the formation of corporations for the
purpose of the medical, surgical and hygenic treatment of any patients, but does
authorize a corporation engaged in the business of conducting a sanatorium to
provide the medical, surgical and hygenic treatment of the patients to be received
and cared for therein.

While the language of the above quoted purpose clause is not exactly clear,
it seems to authorize the proposed corporation to conduct a place—under the namea
of “Institute and Sanatorium” where -medical services can be contracted for. It
does not seem to be the intention of the incorporators that the company shall
receive and care for patients, but merely enter into contracts with them for medical
services. If it be the infention of the incorporators to conduct such a place of
business without conducting a place where patients are to be received and cared
for, as at a hospital, then, in my opinion, such intention cannot lawfully be carried
into effect. If, on the other hand, it is the intention of the incorporators to conduct
a sanatorium, in the exact sense of the word as used in the statutes, then they have
used inappropriate language to express that intention.

For the above reasons I beg to advise that you do not file or record the
articles of incorporation of THE REFORM MEDICAL INSTITUTE.

Very truly yours,
TimotaY S. HocAX,
Attorney General,

8.

ARTICLES OF INCORPORATION—NAME, IDENTICAL WITH THAT OF
FOREIGN CORPORATION—CANNXNOT BE FILED.

The Secretary of State is wvested with a coutrolling discretion in the matter
of whether or not a corporate name is such as will mislead the Public as to the
purpose or 1he naturc of business etc.

In cases, however, where it appears that the name 1is the same as that of any
existing corporation, either domestic or foreign, licensed to do business in the Staie,
the Secretary has no discretion and must refuse to file the Articles.

Cortasus, OHIo, January 6, 1912,

Hox. CrarLzs H. Graves, Secretary of State, Columbus, Ohio.

My Dear Sir:—I beg to acknowledge receipt of your letter of November
28th, enclosing a copy of letter addressed to you by Mr. Augustus B. Stougbton,
and requesting my opinion upon the question presented in Mr. Stroughton’s letter.

I have delayed answering your letter for the reason that Mr. Stoughton re-
quested, and was given by me, the privilege of subxmttmg authorities upon the
question which he raised.

That question is as follows:

“May the Secretary of State lawfully file and record articles of in-
corporation wherein the name of the proposed company is the same as

that of a foreign corporation authorized to transact business in Ohio?”

Section 8628, General Code, provides as follows:
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“The secretary of state shall not file or record any articles of incorp-
oration wherein the corporate name is likely to mislead the public as to
the nature or purpose of the business its charter authorizes, or ii such
name is that of an existing corporation, or so similar thereto as to be
likely to mislead the public, unless the written consent of the existing
corporation signed by its president and secretary, he filed with such
articles.”

The statute does not provide that the Secrctary of State shall not file or
record articles of incorporation wherein the corporate name is that of an existing
domestic corporation, but simply that he shall withhold official action in the premises
if the corporate name is similar to that of an existing corporation.

Unless, therefore, there is some good reason for holding that the scope of the
section is limited to domestic corporations in this particular, the primary meaning
of its language, which is applicable as well to foreign as to domestic corporations,
ought to be given effect.

This precise question must be answered, in my opinion, by a consideration of
the purpose and intent of the entire section above quoted. It seems to me that the
purpose of the statute is clearly disclosed by the repeated use of the phrase.
“likely to mislead the public.” The statute is not one passed primarily for the
protection of any class of corporations bhut for the protection of the public. The
possibility of fraud upon the public is equally as great when a foreign and a do-
mestic corporation having the same name are both engaged in business in the state
at the same time as it would be when two Comestic corporations having the zamc
name were engaged in business in the state at the same time.

The duty of protecting the public from the possibility of {fraud of this
character is cast by the sections upon the Secretary of State. That officer has the
right to presume that no foreign corporations are or will be engaged in husiness
in the State of Ohio excepting those which have complicd with the provisions of
the statutes of this State requiring the securing of a certificate of compliance from
the Secretary of State as a condition precedent to the doing of business in Ohio.

From all the foregoing, it is my opinion that when proposed articles of in-
corporation of a domestic corporation are presented to the Sceretary of State, it
is his duty to examine not only the files and records of domestic corporations, hut
also those of foreign corporations authorized to transact business in Ohio, for the
purpose of ascertaining whether the name proposed to be used by the incorporators
of the new company is the same as or similar to a name of an existing corporation
of cither class; but that when the Secretary has conducted such an examination
and has found no corporation having such a name, his duty in the premises is dis-
charged, and he is not obliged to scarch beyond his own records, or to take cog-
nizance of any information as to the possession of the name by any corporation
other than that disclosed to him by his own files and records.

1 deem it proper to say in this connection that while in all other particulars
the section under consideration imposes a sound discretion in the Secretary of
State, it is otherwise with respect to the class of cases concerning which the present
inquiry is made. That is to say, the question being as to whether a given name
is likely to mislead the public as to the nature of the business to be transacted
by the proposed corporation, the determination of this question rests in the dis-
cretion of the Secretary, so, also, when there is mere similarity of names, and the
question is as to whether or not such similarity is likely to mislead the public.
But when it appcars that the name chosen by the incorporators of the proposed
company is the same as that of any existing corporation, cither domestic or foreign,
licenscd to do business in the state, the Secretary has no discretion whatever, and
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it is his mandatory duty to refuse to file or to record the articles of the proposed
corporation until the name thereof is changed.
Very truly yours,
Tivoray S. Hocax,
Attorney General.

73.

CORPORATIONS—ARTICLES OF INCORPORATION OF THE BURIAL IN-

" SURANCE COMPANY—LEGAL RESERVE LIFE COMPANIES—IN-
CREASE OF CAPITAL STOCK—INCREASE OF NUMBER AND DE-
CREASE OF PAR VALUE OF SHARES—CERTIFICATES OF AMEND-
MENT—AMENDMENT OF ARTICLES OF INCORPORATION.

The certificate of Amendment to the Articles of Incorporation of the Ohio
DBurial Insurance Company should be filed, as it complies with the General pro-
visions for such certificates which all Insurance Companies may avail themselves of.

The par value and the number of shares of capital stock is not required to
be set forth in the charter of the Legal Reserve Life Company. These facts may
be set out however, as among the “such other particulars as are necessary to ex-
plain and make manifest the objects and purposes of the Company and the man-
ner in which it is to be conducted” as provided in Section 9340, General Code.

Section 9345 is exclusive and its provision for the increase of capital stock
¢f Legal Reserve Life Ins. Companies by certificate of Amendment represents the
only possible procedure for such action.

Such Companies are not authorized by either general or special provisions
to increase the number of shares or to reduce the par wvalue of each share by
certificate.

Among the general amendment statutes however, Section 8719 General Code
provides o means by which such resulls may be accomplished, that is, by amend-
wment to the articles of incorporation.

Corumsus, OHIo, January 23, 1912,

Hown. Cuaries H. Graves, Secretary of Statey Columbus, Ohio.

Dear Sir:—I beg to acknowledge receipt of your letter of January 5th, sub-
mitting to me for my opinion thereon, the proposed certificate of amendment of
the articles of incorporation of “THE OHIO BURIAL INSURANCE COM-
PANY;” also a certificate of the increase of the capital stock and of the number
of shares thereof of the same company; and of your further letter in the same mat-
ter advising me of the kind of business which this company is authorized by its
charter to carry on.

The certificate of amendment is to the effect, in short, that the name of the
company be changed, and shows complete compliance with the laws of this state
respecting the manner in which general corporations may adopt amendments to
their articles of incorporation. In my opinion, this certificate may be accepted and
filed by you, as all insurance companies have the right, in my judgment, to avail
themselves of the general provisions of the law respecting amendments to articles
of incorporation. The fee to be charged by you for filing this certificate is the
same as that to be charged for filing any other certificate of amendment.

The other certificate is perhaps sufficiently described above. It seeks to in-
crease the authorized capital stock of the company from one hundred thousand
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dellars to five hundred thousand dollars and to reduce the par value of each share
from twenty-five dollars to one dollar and to increase the number of shares from
four thousand to five hundred thousand, so that the capital stock of the company
shall hereafter consist of five hundred thousand dollars, divided into five hundred
thousand shares of one dollar each. This certificate shows compliance with the
provisions of Section 898 and those of Section 8700, which prescribe the procedure
whereby an ordinary corporation may increase the authorized capital stock and
the number of shares into which the same is divided, and may reduce the par
value of the shares of stock respectively.

Your letter of January 11th, which sets forth the purpose clause of the
articles of incorporation of “THE OHIO BURIAL INSURANCE COMPANXNY,”
shows the company was organized as a legal reserve life insurance company, under
Section 9340, General Code. That section provides in full as follows:

“Such persons shall file in the office of the secretary of state articles

of incorporation, signed by them, setting forth their intention to form a

company for the purposes named in this chapter, which articles shall

comprise a copy of the charter they propose to adopt. The charter shall

set forth the name of the company, which shall not be the corporate name

or title used to designate any fire, life, marine, or other insurance com-

pany existing under the laws of this state, the place where it is to be lo-

cated, the kind of business to be undertaken, the manner in which its cor-

porate powers are to be exercised, the number of directors or trustees, the

manner of electing them and other officers, a majority of whom shall be

citizens of this state, the time of such election, the manner of filling

vacancies, the amount of capital to be employed and such other particulars

as are necessary to explain and make manifest the objects and purposes

of the company, and the manner in which it is to be conducted. Such

directors and trustees must be stockholders or members, and the number

thereof may be increased at the will of the stockholders representing

a majority of the stock, or of a majority of the members, to not more

than twenty-one.” :
#This striking fact is to be noted in connection with the provisions of this
section: The par value and number of shares of capital stock is not required to
be set forth in the charter of the company. In this respect, articles of incorpor-
ation filed under this section are different from those of any other class of corpor-
ations which I can, at the present time, call to mind. In fact, this section is the
only section which provides in complete detail for the formation of a corporation
for profit by a method different from that by which ordinary corporations are to
be organized.

The failure of the general assembly to provide that the charter of a legal
reserve life insurance company should set forth the number of shares and the par
value of each share ‘of stock of the proposed corporation does not seem to be
accidental. In Section 9342, General Code, which prescribes the duties of the in-
corporators of such a company, it is provided that, upon the closing of the books
for subscription to the capital stock thereof, they shall

“Distribute the stock among the subscribers, if more than the neces-
sary amount is subscribed.”

If the incorporators were bound to allot to each subscriber a definite number
of shares having a certain par value each, this provision can not be effective.
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I am, therefore of the opinion that it is at least not required that the charter
of a legal reserve life insurance company state the par value and the number of
shares of capital stock thereof. I have ascertained by examining the records of
vour office that the articles of incorporation of “THE OHIO BURIAL INSUR-
ANCE COMPAXNY” do contain a statement of this sort. Such statement is not
improper. Section 9340, above quoted, provides that the charter shall set forth,
among other things,

“Such other particulars as are necessary to explain and make mani-
fest the objects and purposes of the company and the manner in which it
is to be conducted.”

Therefore, the recital in the articles of incorporation of this company as to
the par value and the number of shares of its capital stock is to be regarded as
properly a part of its charter. It is not, however, to be regarded as a part of the
provision regarding the

“amount of capital to be employed.”

Section 9345, General Code, authorizes a legal reserve life insurance company
to increase the amount of its capital stock in the manner thercin provided. 1 have
heretofore advised you in other opinions that this statute is to be regarded as ex-
clusive and that its effect is to deny to legal reserve life insurance companies the
benefits of Section 8698 to 8700, inclusive, General Code, applicable to ordinary
corporations, and providing for changes in the capital stock thercof. Accordingly, .
in my judgment, a legal reserve life insurance company is not authorized to use
the procedure outlined in this section for the accomplishment of any result not
there in contemplated. Said Section 9343 provides in full as follows:

“When in the opinion of the board of directors thereof, a company
organized under any law of this state, requires a larger amount of
capital than that fixed by its articles of incérporation, if authorized by the
holders of two-thirds of the stock, they shall file with the secretary of
state a certificate setting forth the amount of the desired increase, and
thereafter the company shall be entitled to have the increased amount of
capital fixed by the certificate, which shall be invested as required by the
preceding two scctions.”

It will be observed that the section does not authorize an increase in the
number of shares in which the capital stock is divided, nor does it authorize a re-
duction in the par value of each share.

Because of the fact that stipulations regarding the par value and the number
of shares of capital stock of legal reserve life insurance companies are not to be
regarded as illegal when found in the charter of such companies, but are to be re-
garded as properly a part of the articles of incorporation, I have come to the con-
clusion that while changes in the par value and in the number of shares may not
be macde either under Section 9345, General Code, or under Sections 8698 to 8700,
inclusive, General Code, they may be made by amendment to the articles of in-
corporation. I have already stated my opinion that the provisions of the general
amendment statutes are available in proper cases to insurance companies. The fourth
paragraph of Section 8719, General Code, provides that amendments may be mads

“So as to add to the articles of incorporation anything omitted from,
or which lawfully might have been provided for originally, in such
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articles. But the capital stock of a corporation shall not be increased or
diminished by such amendment, * * =

Paragraph 3 of the same section authorizes amendments to be made:

“So as to modify * * * the objects or purposes for which it was
formed.”

While the question is not free from doubt, I am of the opinion that this
section authorizes a life insurance company to change, in unessential particulars,
any recital of the charter of the company not made therein as a part of the
recital respecting the amount of capital to be employed.

I am, therefore, of the opinion that you may lawfully receive and file the
certificate “increase of capital stock” of THE OHIO BURIAL INSURANCE
COMPANXNY, as an increase in the total authorized capital stock. The remaining
part of the certificate is to be regarded as mere surplusage and does not confer
upon the corporation power to change the par value of its shares or the number
thereof. This must be done by amendment.

My opinion in this case must not be confused with that of The Republic Acci-
dent Insurance Company. That corporation was organized under Section 9510,
General Code, and accordingly none of the reasoning above expressed applies to it.

Very truly yours,
Timoray S. Hocax,
Attorney General.

79.

AMENDMENT OF THE ARTICLES OF INCORPORATION OF THE EAST
UNION FIRE INSURANCE ASSOCIATION.

Resolution 1s legal and may be filed.
Corvmsrs, OH1o0, January 24, 1912

Hox. Cruarces H .Graves, Secrefary of State, Columbus, Ohio.

] Dear Sir:—Acknowledging receipt of your letter of January 15th, and its
enclosures, I beg to state that in my opinion the resolution of the EAST UNION
FIRE INSURANCE ASSQOCIATION, amending its articles of incorporagion
(which said resolution is enclosed in your letter) is in all respects legal and may
be filed and recorded by you as an amendment to the articles of incorporation of
the said association.
Very truly yours,
Tivoray S. Hocax,
Attorney General.
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89.

CERTIFICATE OF REDUCTION OF STOCK OF THE BANKERS SURETY
COMPANY—ILLEGALITY—INSURANCE COMPANY OTHER THAN
LIFE.

An Insurance Company other than Life organised under Section 9510, General
Code, is wholly without authority to reduce the amount of its authorized capital
stock.

Corumsus, OHro, January 30, 1912,

Hox. Cuarces H. Graves, Secretary of State, Columbus, Oliio.

Dear Sir:—Acknowledging receipt of your letter of January 23d, in which
vou enclose proposed certificate of reduction of the capital stock of THE BANK-
ERS SURETY COMPANY and request my opinion as to whether it is the duty
of the Secretary of State to file and record such certificate, I beg to state, in my
opinion, it is not the duty of the Secretary of State so to do. Assuming from the
name of this company that.it is an insurance company, other than life, organized
under Section 9510, General Code, it follows at once that in accordance with
opinions previously rendered by me to your department the company is wholly
without authority to reduce the amount of its authorized capital stock.

Very truly yours,
TimorrY S. Hocan,
Attorney General.

126.

COLLECTION OF FEE FOR COMMISSION OF COMMISSIONER OF
STATE OF OHIO—DUTY OF GOVERNOR’S OFFICE.

The statutory duty of collecting the fee of three dollars for the commission
of a Commissioner of the State of Ohio provided for by Section 137, General Code,
rests upon the office of the Governor and not upon the Secretary of State.

Cortmsus, OHnio, February 8, 1912,

How. Cuaries H. Graves, Secretary of State, Columbus, Ohio.

Dear Sir:—I am in receipt of your letter of December 12, 1911, in which
you inquire as follows:

“Please submit an opinion in writing to this Department on the
question as to whether it is the duty of the Secretary of State to collect
the fee of $3.00 for a commission of a commissioner of the State of
Ohio, provided for in Section 137 of the General Code of Ohio.”

Section 137, General Code, provides as follows:
“There shall be paid by each person receiving a commission as
notary public, a fee of one dollar; and by each person receiving a com-

mission as commissioner of the state of Qhio, a fee of three dollars.”

Section 138, General Code, provides for the issuance of commissions to
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judges of courts of record, state and county officers, militia and justices of the
peace, by the governor.

Section 139, General Code, provides that each of the officers named in Section
138 shall pay a fee to the secretary of state for the making, recording and for-
warding of their commissions.

Section 132, General Code, provides for the appointment by the governor of
commissioners of the state of Ohio. Section 132 et seq provide for their duties;
and Section 137, above quoted, provides the fee to be paid for their commissions.

Sections 138 and 139, General Code, were formerly part of Section 83, Revised
Statutes. Section 137, General Code, was formerly Section 126, Revised Statutes.
Scctions 138 and 139, General Code, formerly Section 83, Revised Statutes,
especially provided that the Secretary of State should receive a fee of five dollars
for the making out, recording and forwarding of all commissions of the offices
enumerated in said section, commissions for the commissioners of the State of
Ohio not being mentioned therein. Section 132, General Code, formerly Section
124, Revised Statutes, provided for the appointment of commissioners of the State
of Ohio. Scction 126, Revised Statutes, required a fee of one dollar to be paid by
each person receiving a commission as notary, but by each person receiving a
commission as commissioner of the State of Ohio, a fee of three dollars; and the
statute was silent as to whom fees were to be paid.

Section 1288, Revised Statutes, repealed by implication by the enactment of
Section 1284d, Revised Statutes, now Section 2249, General Code, provided that
the Secretary of the Governor should be entitled to all fees paid into the office of
the governor; and prior to the enactment of Section 1284b and 1284d, Revised
Statutes, providing the salary for the secretary to the governor, the fees provided
by Section 126, Revised Statutes, now Section 137, General Code, were paid to the
governor's office and went to the secretary to the governor as perquisities of his
office. While Section 160, General Code, makes it the duty of the secretary of
state o keep a register of commissions issued, specific name of each person com-
missioned, office conferred, date and term of commission, except those of notaries
public, yet, the secretary of state is only authorized by statute to accept only such
fees for commissions as are enumerated in Section 139, General Code. While it is
unimportant as to whose duty it is to collect the three dollars for the commission
of a commissioner of state, it being a mere question of bookkeeping, both the
governor and the secretary of state being required to turn over the fee to the
treasurer of state, and account therefor; and since it has been the custom to pay
such fees to the governor's office, I believe, under Section 126, Revised Statutes,
now Section 137, General Code, it is the statutory duty of the Governor's office
to collect such fee. I therefore hold that it is not the duty of the secretary of
state to collect the fee of three dollars for the commission of a commissioner of
the State of Ohio, provided by Section 137, General Code; but that such duty rests
with the office of the Governor of Ohio.

Very truly vours,
Timoray S. Hocax,
Attorney General.
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143.

ARTICLES OF INCORPORATION—CORPORATIONS “NOT FOR PROFIT”
—WOMAN’S BUILDING AND REST ROOM ASSOCIATION—NO
PECUNIARY GAIN TO MEMBERS—TWO DOLLAR FEE OF SECRE-

TARY OF STATE FOR FILING.

Inasmuch as the Articles of Incorporation of the “Womew's Building and
Rest Room Association” expressly provided that the members of the proposed corpo-
ration shall receive no pecuniary gain therefrom and that all accumulations shall be-
devoted to the specific charitable aims of the corporation, its Articles may be filed
by the Secretary of State who shall be entitled to a fee of two dollars for filing
the same.

Corumnus, O, February 14, 1912,

Hox. Cuaries H. Graves, Secrefary of State, Columbus, Ohio.

Dear Sir:—I beg to acknowledge receipt of your letter of February 3d, en-
closing the proposed articles of incorporation of the WOMEN’S BUILDING AND
REST ROOM ASSOCIATION, and requesting my opinion as to the legality
thereof. You also ask me to state the legal distinction between corporations for
profit, and those not for profit, and in case the particular articles submitted are in
proper form, what is the proper fee to be exacted by the Secretary of State for
filing and recording same. :

The purpose clause of the articles of incorporation is as follows:

“The purpose for which said corporation is formed is to establish
and maintain rooms for the use, entertainment and instruction of girls
and women and their clubs, societies and organizations, and for social
functions and amusements; to employ teachers and instruct classes of
girls and women in cookery, domestic science, sewing, dress-making,
manual training, physical culture, arts and crafts; to prepare and serve
to the public for pay, refreshments, lunches, meals and banquets, as a
means of raising revenue for said purposes; and by lease, purchase or
otherwise, to acquire and hold title to real estate, and erect, lease, purchase
or otherwise acquire, and maintain, buildings suitable for said purposes,
and furnish them with proper and suitable kitchen, diningroom and
parlor furniture, fixtures, fittings and decorations; to receive, accept and
apply to said purposes any endowments, gifts, donations, devises and be-
quests that may be made to said corporation; to dispose of any surplus
fund that may thus accumulate, to such charitable and benevolent objects
as said corporation, by vote of its members, may from time to time desig-
nate as beneficiaries thereof ; but said fund shall not, nor shall any part
thereof, be distributed as profits to the members of said corporation,
or to any of them; and, pending final disposition thereof, to loan its funds
at interest, upon real estate or other securities; and to do and perform
any and all lawful acts and things in furtherance of the aforesaid pur-
poses.”

The corporation is designated as one “not for profit.” Lexicographers define
two meanings of the word “profit”: (1) the original or primary meaning of the
word in which sense it denotes any advantage or accession of good; (2) the
derivative or commercial use of the word, in which sense it denotes “the advantage
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or gain resulting to the owner of capital from its employment in any undertaking;
s gequisition hevond expenditure; pecuniary gain in any action or occupation;
= (Century Dictionary.)

I think it is obvious that in the statute pertaining to corporations the word
“profit” is used in its derivative or commercial sense.  Obviously it could not have
been used in its original sense, for it is to be presumed that persons would not
go to the trouble of incorporating companics unless some zood or advantage were
expected to acerue from their action. R

The distinetion hetween the two classes of corporations is recognized hy the
lavs of many states. Those of other states, Lhowvever, use in many iustances the
term “pecuniary profit” instead of simply “proiit.” In my opmion, however, the
two terms are syronomaotts,

Whase pecuniary profit, then, is it, for the purposc of securing which a corpor-
tion of that class is to Le formed? Docs the reaping, or inteuded reasing, of a
profit by the corporation for the accomplishment or purpose of the incorporation
constitute the company one “for pront” of itsclf? Clearly not. No cnterprise 13
capable of successful accomplishment without the use of money. The inost familiar
instance of a corporation for profit,—a church—has current expenses to meet, and
for this purpose collects revenues from its members.  So, also, an cducational in-
stitution may charge tuition and may thus be able at the end of a year to show a
halance in its favor, without altering the essential character of the corporation.

The test, in my opinion, is found in the right, in expectancy, of the members
or stockholders of the corporation. If, under the charter or articles of incorpora-
tion, such members or stockholders are to have the right to participate individually
in the pecuniary profits derived from the use of the funds or other asscts of the
corporation itself, the latter is organized “lor profit” Tf, however, the cornoration
itsclf, while to be conductcd in such a way as, if possible, to secure aceretions to
the fund which constitutes its capital, is to devote such accretions otherwise than
to the pecuniary advantage of the memhers ‘'or stockholders, then the eorporation
is one “not for profit.” Tn other words, if the proits of the corporation are to he
distributed among the members or stockholders by way of dividends or otherwise,
then the cornoration is for profit; if, on the other hand, there are to be no dividends
and no distrihution of the surplus protits of the corporation while it remains &
going concern, then the corporation is one “not for profit,” especially when such
surplus proits are by the express terms of the charter to be distributed to some
charitable or cleemosynary object or end,

The exiet question has never arisen in Ohio, and seldom under the laws of
any other state.  Authority for the foregoing distinetion, however is found in the
case of Saint Clara Female Academy vs. Sullivan, 116 T1L, 375, In this case it
was held that an incorporated academy which declares no dividends and pays no
money to its members, but is conducted solely for ceducational and charitable pur-
poses, i not a corporation for “pecuniary profit” although it may charge fees for
tutionn, (See Snyder vs. Chamber of Commerce, 33 O. S, 1-11; State ¢x rel, vs.
Home Co-operative Union, 63 O. S., 547.

Applying these principles to the articles of incorporation now under consider-
ation, it is clear, I think, that the incorporators of the WOMEN'S BUILDING
AND REST ROOM ASSOCIATION have properly characterized the same as a
corporation “not for profit.” It is expressly provided, in the purpose clause of
these articles, that any surplus fund that may be accumulated shall never he dis-
turhied as protits to the members of the corporation or to any of them and that the
revenues to be derived from the ordinary activitics of the corporation are to be
devoted to the furtherance of the principal purposcs thercof, which are “to establish
and maintain rooms for the use, entertainment and instruction of girls and women,
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and their clubs, societies and organizations, and for social functions and amuse-
ments; to employ teachers and instruct classes of girls and women in cookery, etc.”

Nowhere in the articles of incorporation is authority sought for the conduct
of a business which will be productive of dividends or profits to the members of
the corporation, in the pecuniary sense. Accordingly, on the principles, above stated,
it is my opinion that you may lawfully receive and file the said articles of incorpor-
ation, inasmuch, further, as the subsidiary purposes of the association are all
ancillary, in my judgment, to the principal purpose thereof, which is single.

With respect to the fee to be charged, this corporation differs in no particular
from other corporations not for profit. The Secretary of State is authorized to
charge and collect the sum of two dollars for filing and recording these articles of
incorporation.

Very truly yours,
TimorHY S. HoGAN,
Attorney General.

149.

ARTICLES OF INCORPORATION OF THE REFORM MEDICAL INSTI-
TUTE AND AID COMPANY—PURPOSE CLAUSE—CORPORATION
CONDUCTING PROFESSIONAL BUSINESS THROUGH AGENTS.

A purpose clause which discloses the object of providing medical services for
its subscribers, in reality would effect a corporation formed for the purpose of
conducting a professional business carried on through the medium of professional
Agents.

Corumsus, OHio, February 23, 1912

Hon. Cuas. H. Graves, Secretary of State, Columbus, Ohio.

Dear Sir:—I beg to acknowledge receipt of your letter of February 12th,
enclosing the proposed Articles of Incorporation of The Reform Medical Institute
and Aid Company, requesting my opinion as to the legality of the purpose clause
thereof, which is as follows:

“The purpose for which said corporation is formed is to engage in the
business of contracting with applicants and subscribers at regular rates,
to furnish them, the said subscribers, with the services of regularly ad-
mitted practicing physicians, to be paid as to their services by this com-
pany, who will hire such physicians as its servants for the use and bene-
fit of its subscribers. And further to assist the poor, the improvident in
maintaining such service for their benefit by reason of moderate sub-
scription fees under their control to enable them to be taken care of in
illness ; this corporation by itself, however, not engaging in the practice
of medicine or in any profession, being simply a purely business corpora-
tion to contract with its subscribers for the furnishing of medical services
of physicians to them the said subscribers.”

In the case of State, ex rel, Physicians’ Defense Company, vs. Laylin, 73 O.
S. 90, the Supreme Court of this state placed a construction upon the implied pro-
hibition, found in Section 8623, General Code, upon the formation of corporations
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for the purpose of conducting a professional business. The court had before it
the articles of incorporation of the plaintiff company (a foreign corporation) the
purpose clause of which was as follows:

“To aid and protect the medical profession in the practice of medi-
cine and surgery by the defense of physicians and surgeons against civil
prosecutions for malpractice.”

and the proposed plan of conducting its business, as stated in its charter, which
was in part as follows:

“The association shall issue to physicians and surgeons, for stated
and agreed compensation, contracts by which it will undertake and agree
to defend the holder of the contract at its own expense against any
action brought against him for damages for alleged malpractice * * * ”

Analyzing this clause and the proposed plan of business the court held, first
(page 99) that “the plaintiff company is not on insurance company, nor the con-
tract it issues an insurance contract.”

This conclusion led the court to the following question, also stated on page
99 of the opinion: “Is the business in which the Physicians’ Defense Company
proposes to engage, if admitted to this state, professional business?” This question,
the court answered in the affirmative, upon reasoning, of which the following quo-
tation is fully illustrative:

“The services necessary to be rendered by the company in the carry-
ing out and performance of its said contract, being such, as in this state,
may only be performed by a member of the legal profession, an attorney
at law, who shall have been first duly authorized and licensed to perform
the same, are professional services, and a business which in its conduct
or transaction, requires and permits only that characier of service, is
essentially and certainly, a professional business. But it is said by counsel
for plaintiff in error, that The Physicians’ Defense Company, being a
corporation, and impersonal entity, cannot and does not itself, engage
in the practice of law * * * but in what it does, or obligates itself to do,
it undertakes only ‘to act as the agent of the contract holder in retaining
legal counsel and in managing and maintaining the defense of the suit.’
How else, we may ask, could the corporation, being an impersonal entity,
discharge its contractual obligation, other than by the employment of
natural persons as its authorized agents to carry out and perform its said
contract.

“The agents to be employed, are and must be, attorneys at law, and
by the express terms of its contract they are to be employed and paid by
the corporation. While, therefore, the services rendered by the persons
thus employed are rendered to, and in defense of, the contract holder,
they nevertheless are rendered for, and in legal contemplation are per-
formed by, the corporation itself. If this be not the engaging in or
carrying on of professional business, then it would be difficult to conceive
how professional business could be engaged in or carried on by a corpor-
ation. We are of the opinion that the business proposed is professional
business, and may not therefore be transacted or carried on by a corpora-
tion in the state of Qhio * * * *”

2—A. G.
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The reasoning of the Supreme Court, as above quoted, applies aptly to the
purpose clause of The Reform Medical Institute and Aid Company. It is frankly
stated therein that the company is to employ physicians as its servants and to
furnish their services to its contract holders. This being the case, it is vain for
the incorporators to disclaim that the corporation itself is not to engage in the
practice of medicine, or of any profession. It is, of course, indisputable that the
practice of medicine constitutes a profession within the meaning of that word,
and its derivative, as used in Section 8623, General Code.

I am, therefore, of the opinion that the business proposed to be conducted
by those who seek to incorporate The Reform Medical Institute and Aid Company
is professional in its nature, and that, therefore, the articles of incorporation pre-
sented to you, and which are returned herewith, cannot lawfully be filed.

Very truly yours,
TimorHy S. Hogan,
Attorney General,

151.

ARTICLES OF INCORPORATION OF THE CENTRAL STORAGE COM-
PANY—PURPOSE CLAUSE—MULTIFARIOUS BUSINESS—STATE-
MENT OF POWER TO ACQUIRE STOCK OF KINDRED AND NON-
COMPETING COMPANIES.

Inasmuch as all corporations in Ohio have the power to acquire stock in
kindred but non-competing companies and as the setting out of such clause seems
to authorize the dealing in stocks as an independent object, the power should not
be set out in articles of incorporation. '

A statement of a purpose “to do any and all other acts and things and to
exercise any and all other powers which a co-partnership or natural person could
do and exercise” 1s objectionable in that it seems to authorize a multifarious busi-
ness.

CorumBus, OHio, February 23, 1912,

Hon. CuarLes H. Graves, Secretary of State, Columbus, Ohio.

Dear Sir:—I am in receipt of your letter of February 12th, submitting for
my consideration and opinion thereon the proposed Articles of Incorporation of
The Central Storage Company. The purpose clause of these articles is as follows:

“Said corporation is formed for the purpose of establishing and
maintaining one or more warehouses for the storage of all kinds of prop-
erty, obtaining insurance on the same and making advances when for the
interest of the company, and purchasing and dealing in same if necessary
to protect the company from loss, and also leasing lands or other prem-
ises to obtain storage for property which cannot be conveniently stored in
the building ; and said company will also issue negotiable warehouse re-
ceipts for any property in its possession or under its control. To acquire
by purchase, exchange or otherwise and to hold and dispose of only such
real estate as may be necessary and incidental to the conduct of the stor-
age business. To acquire by purchase, exchange, subscription or other-
wise and to hold and dispose of stocks, bonds or any other obligations,
in other kindred but not competing private corporation, either domestic
or foreign, but this shall not authorize the formation of any trust
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or combination for the purpose of restricting trade or competition.
To hold for investment or otherwise, to use, sell or dispose of any
stock, bonds, or other obligations of any. such other corporations;
to aid in any manner any corporation whose stocks, bonds or other
obligations are held or are in any manner guaranteed by the company, and
to do any other acts or things for the preservation, protection, improve-
ment or enhancement of the value of any such stocks bonds or other
obligations, or to do any acts or things designed for any such purpose;
and while owner of any such stocks, bonds or other obligations to exercise
all the rights, powers and privileges of ownership thereof, and to exercise
any and all voting powers thereon. Without in any particular limiting
any of the objects and powers of the corporation it is hereby expressly
declared and provided that the corporation shall have power to issue
bonds, stocks and other obligations in payment of real estate or personal
property purchased or acquired by it, or for any other object in or about
its business; to mortgage or pledge any stocks, bonds or other obliga-
tions, or any real or other property which may be acquired by it, to secure
any bonds or other obligations by it issued or incurred; to guarantee any
dividend or bond, or contracts or other obligations; to make and perform
contracts of any kind and description and in carrying on its business
or for the purpose of attaining or furthering any of its objects, to do
any and all other acts and things, and to exercise any and all other
powers which a co-partnership or natural person could do and exercise,
and which now and thereafter may be authorized by law.”

These articles are subject to criticism for redundency, inasmuch as all of the
powers which the incorporators of the company seek to have confered upon it
would have existed by a mere recital to the effect that the corporation is formed
for the purpose of establishing and maintaining warehouses, and engaging in the
warehouse business. Having been empowered so to do, the corporation might, law-
fully, have issued negotiable receipts under favor of Section 8457 et seq., General
Code; might have purchased and dealt in the goods stored by it, if nccessary to pro-
tect the company from loss; might have obtained insurance on goods and made
advances when for the interest of the company etc.; all as incidental to the busi-
ness of a warehouseman. The other recitals in the articles are all expressly made
as incidental to the principal purpose, excepting those relating to the acquisition
of stock of other kindred but not competing private corporations. Notwithstanding
the restrictions placed upon this power, in the articles of incorporation it is stated
as an independent one. There is no necessity for such statement. The power
exists in all corporations, without express recital, under favor of Section 8683,
General Code; and to state it as a separate purpose would seem to authorize a
corporation to embark independently in the business of dealing in stocks, a thing
forbidden by the rule of singleness of purpose, applied to Section 2683, General
Code, by the decision of State v. Taylor, 55 O. S. 67.

I therefore recommend that that portion of the purpose clause commencing
with the words, “To acquire by purchase, exchange, etc.” and ending with the
words “and to exercise any and all voting powers thereon” be stricken from the
articles before they are filed and recorded by you.

Again, the last phrase of the purpose clause, namely:

“to do any and all other acts and things, and to exercise any and
all other powers which a co-partnership or natural person could do and
exercise, and which now and thereafter may be authorized by law.”
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is objectionable, as it seems to embody an attempt to secure authority to engage
in multifarious business, prohibited by the rule of State vs. Taylor, supra.

In connection with these articles of incorporation, I beg to point out that
under Section 10210, General Code, there are certain restrictions as to the internal
management of corporations formed for the purpose of constructing warehouses,
and with respect to the right of such corporations to acquire real estate. With
these provisions, of course, the state has nothing to do, unless the articles of in-
corporation are in conflict with them. Inasmuch, however, as the power to acquire
real estate is expressly declared to be limited to that which is “necessary and in-
cidental to the conduct of the storage business,”” I am of the opinion that this
portion of the purpose clause is not objectionable.

For the reason above stated I beg to advise that the Articles of Incorporation
of The Central Storage Company be not filed and recorded by you until modified
as aforesaid.

Said Articles of Incorporation are herewith returned.

Very truly yours,
TimorrY S. Hocax,
Attorney General.

184.

ARTICLES OF INCORPORATION—PURPOSE CLAUSE OF THE DAYTON
MOTION PICTURE EXHIBITORS LEAGUE—CORPORATION NOT
FOR PROFIT—EVIDENCE OF PECUNIARY MOTIVE AND RE-
STRAINT OF COMPETITION.

The purpose clause of a contemplated corporation not for profit, which pro-
vides for promoting the “interests” of motion picture exhibitors and for furthering
the welfare of that business, should be amended so as to make clear the absence
of any pecuniary motives and to clearly negative any scheme of combination in
restraint and competition.

CoLumsus, OHio, March 8 1912

Hox. Cuaries H. GrAVES, Secretary of State, Columbus, Ohio.

Dear Sir:—I beg to acknowledge receipt of your letter of February 21, re-
questing my opinion as to the legality of the purpose clause of the proposed
articles of incorporation of THE DAYTON MOTION-PICTURE EXHIBITORS
LEAGUE, enclosed therewith.

Said purpose clause is as follows:

“The purpose for which said corporation is formed is for the pro-
moting and furthering of the interests of motion picture exhibitors
within the City of Dayton and vicinity.

“(b) To provide such methods and ways as may be necessary for
the welfare and elevation of the business of such exhibitors.

“(¢) And to protect this particular branch of exhibitors from im-
posters and others whose work may degenerate the business of legitimate
motion-picture exhibitors.

‘(d) And for the purpose of creating a friendly and congenial sen-
timent between the members and their families of such motion-picture
exhibitors.”
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In my opinion you should not file or record these articles of incorporation
without amendment so as to maore clearly define the nature of the business or
corporate activities proposed to he conducted. The corporation is formed not for
profit; yet, it is expressly declared that it proposes to engage in the “promoting
and furthering of the interests of motion-picture exhibitors within the city of
Dayton and vicinity.,” 1 suppose the presumption would be that the “interests”
to be promoted and furthered would be some interests other than the pecuniary
interests of such exhibitors. Nevertheless, to obviate the ambiguity which seems
to arise here, I think it ought to be required that the nature of the interest to be
furthered, and the manner of furthering the same, be moreé explicitly set forth in
the purpose clause of the articles.

Again, the second paragraph of the purpose clause declares that the corpora-
tion is formed for the purpose of providing “methods and ways necessary for the
welfare and elevation of the business of the exhibitors”” A corporation, not for
profit, may not, as I have already suggested, engage in the enterprise of promoting
the pecuniary welfare of persons engaged in any particular business.

The word “welfare,” therefore, should be qualified in such a way as to make
it perfectly clear that it relates to the morale of the business from the standpoint
of the public—a worthy object, or to some other matter quite disconnected from
the pecuniary welfare of the business and those engaged therein.

The observations just made apply as well to sub-paragraph “(¢)” of the pur-
pose clause. Here, however, a very slight amplification of the phraseology woulil
serve to make it clear, I think, that the purpose which the incorporators have in
mind is the protection of the business from those who would by their acts degrade
the business from the standpoint of the public. This, of course, would be entirely
permissable. '

No criticism whatever could be made as to the last sub-paragraph of the
purpose clause.

In addition to the criticisms which I have already made respecting this pur-
pose clause, it is open also to the objection that it does not clearly negative the
idea of the formation of a combination in restraint of competition. In the making
of the amendments suggested, the incorporators should be careful to avoid the
use of language which might point to such a purpose on their part.

Very truly vours,
Timoruy S. Hocax,
Attorney General.

220.

ELECTION, PRIMARY—CANDIDATE MAY NOT SERVE ON BOARD OF
DEPUTY STATE SUPERVISORS OF ELECTIONS.

By virtue of the provisions of Section 4967 which are declaratory of a well
established principle of public policy, a candidate for nomination at a primary
election cannot legally act as a Deputy State Supervisor at such election.

CoLuasts, Omto, March 25, 1912,
Hox. Caarces H. Graves, Secretary of State, Columbus, Ohio.
DEeaRr Sir:—Under date of March 23, 1912, you ask an opinion of this depart-

ment upon the following:

“I wish to have your opinion on the question as to whether or not
a person may lawfully be a candidate for the nomination of an office at
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the primary election and at the same time serve as a deputy State Super-
visor of Elections in the county wherein he is such candidate, and if
when he was such candidate and did so serve he received the nomination
for the office for which he was candidate, would such nomination be a
lawful one?”

Section 5092, General Code, to which you refer, provides as follows:

“No person being a candidate for an office to be filled at an election
shall serve as deputy state supervisor or clerk thereof, or as a judge or
clerk of elections, in any precinct at such election. A person serving as
deputy state supervisor or clerk thereof, judge or clerk of elections, con-
trary to this section shall be ineligible to any office to which he may be
elected at such election.”

Section 4967, General Code, referring to primary elections, provides:

“At all such elections the polis shall be opened between the hours
of five-thirty o’clock forenoon and five-thirty o’clock afternoon. County
boards of deputy state supervisors of elections shall have all the powers
granted and perform all the duties imposed by the laws governing general
elections, including furnishing materials and supplies, printing and dis-
tributing ballots, providing voting places, protecting electors, guarding
the secrecy of the ballot, and making rules and regulations not incon-
sistent with law, for the guidance of election officiers. Al statutory
provosions relating to general elections, including the requirement that
part of such election day shall be a legal holiday, shall, so far as applic-
able, apply to and govern primary elections.

The statute plainly provides that no candidate for office to be filled at any
election can be a member of the board of deputy state supervisors of election.
Any person acting as such member is ineligible to hold any office to which he may
be elected at such election.

Section 4967, supra, makes the provisions for the governing of general
elections applicable to primary elections. The board of deputy state supervisors
has the same duties to perform in reference to a primary election that it has to
perform at a general election. The same reasons that should prevent a candidate
at a general election from acting as a deputy supervisor at such election, apply to
primary elections and should prevent him from being both a candidate for nomin-
ation and a deputy supervisor.

It is my opinion that Section 4967, General Code, makes the provisions of
Section 5092, General Code, applicable to primary elections and to candidates for
nomination at such primary election. In any event it would be against public
policy to permit a candidate for nomination at a primary election to canvass the
returns ; make an official count, and certify to his own nomination.

A candidate for nomination at a primary election cannot legally act as deputy
state supervisor at such election. If a candidate so serves his nomination at such
primary election would be illegal and void.

Respectfully,
TimotHY S. Hogax.
Attorney General,
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ARTICLES OF INCORPORATION—TOLEDO BENEVOLENT LOAN AS-
ASSOCIATION—CORPORATIONS FOR PROFIT—LOAXNS TO MEM-
BERS WITHOUT INTEREST.

A corporation formed to make loans to Members without interest, though the
Members derive no direct profit, nevertheless provides a pecuniary benefit to its
Members and is, therefore, a corporation for profit.

April 1, 1912

Hox. Cuaries H. Graves, Secretary of State, Columbus, Ohio.

DEear Sir:—1I beg to acknowledge receipt of vour letter of March 21, submit-
ting to me the proposed articles of Incorporation of THE TOLEDO BENEVO-
LENT LOAN ASSOCIATION, and requesting my opinion as to the legality of
the same. - )

\ The articles of incorporation in question disclose that the proposed associa-
tion is incorporated not for profit for the following purpose:

“The purpose for which said corporation is formed is to provide
and maintain a fund with which to make loans to members without interest
and to do all things incident and appertaining thereto that may be law-
fully done in carrying out such purpose.”

These articles present a question somewhat different from any which you have
heretofore referred to me. In this case the corporation itself evidently is not de-
signed to engage in any profitable enterprise unless it should reap interest from an
investment of its funds otherwise than in loans to its members. On the other
hand, the members of the corporation are not to reap any direct profit, either
pecuniary or otherwise. Nevertheless, the object of the corporation is in the full
sense of the word a pecuniary one, and it is intended for the pecuniary benefit of
its members. The old adage that “A penny saved is two pence earned” may be
perhaps applied to this question.

While I have in a previous opinion advised you that the test of what con-
stitutes a corporation for profit is the distribution of the increment of its funds
among the members of the corporation by way of dividend or otherwise, I am
disposed, in view of the question which has now arisen, to enlarge upon the former
definition and to state that it should be broad enough to include all corporations the
sole purpose of which is the direct or indirect pecuniary benefit of the members.

Measured by this definition, the purpose for which The Toledo Benevolent
Loan Association is sought to be formed is one for profit and the articles are,
therefore, not in proper form and should not be accepted by you.

Very truly yours,
Timotuy S. Hocaxw,
Attorney General.
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ARTICLES OF INCORPORATION—WILCOXTON WATER COMPANY—
PURPOSE CLAUSE INDEFINITE.

April 12, 1912.

Hox~. Cuarces H. Graves, Secrefary of State, Columbus, Ohio.

Dear Sir:—I beg to acknowledge receipt of your letter of April 8th enclos-
ing the proposed articles of incorporation of The Wilcoxton Water Company to
be organized as a corporation not for profit for the following purpose:

“acquiring, constructing, operating, maintaining and owning a water
system; acquiring and holding real estate, rights of way, and all acces-
sories and appliances, proper, necessaty or incidental to carry out the
purpose herein mentioned.”

You request my opinion as to the legality of these articles of incorporation.
In addition to the foregoing purpose clause the corporation is to have a capital
stock divided into shares.

In accordance with previous opinion to you I beg to advise that you should
not file or record these articles of incorporation, at least without full explanation
of the real purpose of the incorporators. On the face of the articles the purpose
of the company appears to be a business purpose in every sense of the word, and
that being the case the corporation could not be organized except for profit.

' Very truly yours,
Timoray S. Hocaw.
Attorney General.

300.

ARTICLES OF INCORPORATION—CLEVELAND FACE BRICK ASSOCIA-
TION—CORPORATIONS NOT FOR PROFIT—SINGLE PURPOSE—
PECUNIARY ADVANTAGE—COMBINATIONS IN RESTRAINT OF
TRADE.

April 17, 1912.

Hox. CrarLes H. Graves, Secretary of State, Columbus, Ohio.

Dear Sir:—In accordance with the request in your favor of April 11th, I
have considered the legality of the purpose clause of the Articles of Incorporation
of The Cleveland Face Brick Association, a proposed corporation not for profit.
Said purpose clause is as follows:

“Said corporation is formed for the purpose of educating the public
in the uses of face brick; acquiring and disseminating reliable informa- .
tion in relation to the building trades, among its members and others;
to protect its members from unjust exactions and demands; to correct
such abuses in the business as may be advisable; to promote uniformity
in the customs and usages of the trade; to co-operate for mutual advant-
age with architects, builders, and other associations or persons for the
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purpose of increasing the use of face brick; for co-operation among its
members and, by publicity and otherwise, advocating the use of face
brick; and to promote the general welfare of the face brick business.”

In my opinion the foregoing purpose, while variously stated, is in reality
single, being the co-operation of persons engaged in the face brick business for
the general uplift of that business; the purpose is legal; the idea of combination
in restrain of trade, being, I think, sufficiently negated by the language used; the
purpose is one which may lawfully be pursued by a corporation not for profit, as
no direct pecuniary advantage to the members of the association seems to be con-
templated. In this connection I beg to advise that in my opinion the reaping of
such incidental and indirect pecuniary advantages as might accrue to the members
of a corporation formed for the purpose of elevating and improving the condi-
tions of a given business, trade or employment is not sufficient to characterize the
corporation as one formed for profit.

Very truly yours,
Tinmoray S. Hocax.
Attorney General.

316.

CORPORATIONS NOT IFOR PROFIT—WILCOXTON WATER COMPANY
PURPOSE OF ACCEPTING RIGHTS TO SPRING WATER FLOW TO
SUPPLY PUBLIC AT COST—CHARITABLE TRUST.

A corporation, found solely for the purpose of carrying out a charitable trust,
whose purpose clause expresses the object of accepting a donated right to certain
spring water flows for the purpose of supplying water therefrom for public pur-
poses at a charge not to exceed actual expenses, is a corporation not for profit.
The Articles of The Wilcoxton Water Company may therefore, be filed by the
Secretary of State.

April 22, 1912,

Hox. Cuas. H. Graves, Secretary of State, Columbus, Ohio.

Dear Sir:—1I beg to acknowledge receipt of your letter of April 18th, enclosing
redrafted articles of incorporation of The Wilcoxton Water Company, a proposed
corporation not for profit, the purpose clause of which is as follows:

“Third. The purpose for which said corporation is formed is to
meet the conditions of a gift of Celestia E. Wilcox of Twinsburg Town-
ship, Summit County, Ohio, under date of October 4th, 1911, by the terms
whereof it is provided that, upon the formation of a corporation with
a subscribed capital of not less than $2,000.00, having for its purpose
the supplying of water to the people in and about the center of said town-
ship, said Celestia E. Wilcox agrees to grant and convey to such corpor-
ation a perpetual right in and to the water flowing from a large spring
issuing from certain of her lands in said township situate, upon the condi-
tions following to-wit :

“l. Sufficient water shall be left flowing from said spring to meet
all requirements for watering farm animals in pasture on said 70 acres
of land.
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“2. Water shall be furnished to the dwelling houses now on said
70 acre tract and on the 10 acre tract now owned by me on the west side
of the highway opposite said 70 acre tract and the watering trough in-
front thereof, in sufficient quantities for all domestic purposes, but not
less than is now flowing at said places.

“3. The water taken from said spring shall be delivered and kept
continually available for use at the Public Square and School House lot
at said Twinsburg Center.

“4, As a condition precedent to the making of said grant and
conveyance, the Board of Trustees and the Board of Education of said
Township shall, respectively, by resolution, agree to provide and furnish
within one year from the date of said grant and conveyance, suitable
drinking founts at said locations.

“5. So much of the water as is not required for the purposes afore-
said may be used by the people living in and about said Center, upon such
terms and conditions and subject to such rules, regulations and restric-
tions as may be fixed and imposed by said Water Company.

“6. Said grant and convevance shall carry with it thre right to said
Water Company at any time to enter upon so much of said 70 acre tract
as may be necessary to properly improve, safeguard and protect said
spring, and to build and construct suitable reservoirs and housings, to lay
and maintain water pipe lines from said spring to the said highway and
to do all things incident thereto—provided that in the laying of such
pipe lines, the same shall be placed at such depth as will not interfere
with cultivation of the land.

“7. Said grant and conveyance shall also contain a provision that
upon the incorporation of the territory in and about said center into a
village, such village shall at any time have the right to acquire, take over
and enjoy all the rights in said spring passing under said grant and all
property of said Water Company, upon paying to such Water Company
a sum equal to the value of all the property and improvements then
owned by said Water Company, exclusive of the rights in said spring,
and an agreement on the part of said village to furnish water to all
persons then receiving water from said Water Company at the same
rentals as will be charged by such village generally for like services.

“And for the purpose of doing only such things as are necessary or
incidental to meet and carry out the purposes of said gift, with power to
make regulations for the government of said corporation, and to make
and enforce terms, rules and conditions for the use of said water,—
said terms, rules and conditions to be such as to enable said corporation
to be self-sustaining, to make repayment to its stockholders of its paid
up capital and the payment of any indebtedness incurred by it,—but the
utilities of said corporation shall not be operated for profit, nor shall any
officer, director or stockholder at any time receive any compensation or
profit from said corporation, or from the operation of said utilities.”

As may be inferred from some of the foregoing provisions, the corporation
is to have a capital stock, as further evidenced by the following clause of the pro-
posed articles:

“The capital stock of said corporation shall be Five Thousand
Dollars ($5,000.00), divided into fifty (50) shares of One Hundred Dol-
lars ($100.00) each.”



ANNTUAL REPORT OF THE ATTORNEY GENERAL. 43

You request my opinion as to your duty to file and record these proposed
articles.

It appears from the recitals of the purpose clause, as above quoted, that the
sole purpose of the formation of this corporation is to carry into effect a gift, in
the nature of a public grant or easement, in and to the water flowing from a cer-
tain spring on private property. Such water is to be supplied by the proposed
corporation, first, to occupants of certain designated dwelling houses without charge;
second, to the public square and school house lot at a certain community center;
and third, to the people living in and about the center. The right to charge for
the furnishing of water is limited to the individuals of this last named class. It
is also expressly stipulated that the company shall make no greater charge than
may be sufficient to reimburse its capital account and make it self-sustaining; and
it may be at least broadly inferred from the articles that the purpose of the in-
corporators is simply to provide an organization for the development of the water
rights for the benefit of the community until such time as the community may
become incorporated as a village, at which time the property of the company is to
be sold to the village and the company wound up.

These articles present a question of some technical difficulty. It is apparent
that the incorporators do not desire to engage generally in the business of a water
works company; the numerous restrictions upon the activities of the company
are such as clearly to negative such an idea. Furthermore, the manifest object of
the incorporators is to carry into effect a gift which is in no sense a private one,
but rather a public one. In a broad sense at least, therefore, if not indeed in an
exact sense, this corporation is formed for the purpose of carrying into effect a
charitable trust; that being the case the mere fact that, in order to provide for
the expense of its operation, it is authorized to promulgate rules and, presumably,
to make and collect charges for services rendered, and the mere fact also that it
has a capital stock and reserves the right to reimburse those who have invested in
it for their outlay therein, are both alikc immaterial. The broad and controlling
purpose of the incorporators determines the propriety of its formation as a corpo-
ration not for profit. '

Because, then, the corporation is to be formed for the purpose of carrying
into effect a charitable trust, and acting as the trustee thereof, I am of the opinion
that it may be regarded as a corporation not for profit, and that the articles
tendered you may be accepted and filed by you.

Very truly yours,
Tivorny S. Hocax.
Attorney General.

378.

ELECTION OXN BOXND ISSUE FOR PARK IMPROVEMENTS—FAILURE
TO PUBLISH NOTICE—DUTY OF BOARD OF DEPUTY STATE
SUPERVISORS OF ELECTIONS.

When notice of election on bond issue for park improveemnts has not been
made, the question of the effect of the omission is one with which the Board of
Elections has io concerin aind said board cannot refuse to proceed with the election,
after it has received the certificate of the resolution from the council.

May 18, 1912.
Hox. C. H. Graves, Secretary of State, Columbus, Ohio.

Dear Sir:—At your request I have considered a question submitted by the
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Board of Deputy State Supervisors of Elections of Springfield, Ohio, under date
of May 15, 1912, wherein it is stated:

“The city of Springfield is to vote on Tuesday next, on the issuing
of bonds for park improvements. The resolution passed by council cover-
ing the same was duly certified to this board, who, in turn, complied with
the requirements of law, advertised for bids on ballots, etc., and have
made 2ll arrangements to have the question submitted at the primary
election to be held Tuesday, May 21, 1912, It now transpires that the
provision relating to the publishing of a notice of same intention for four
consecutive weeks, in two newspapers, has not been complied with. What
action shail this board (Board of Elections) take; shall they submit or
refuse to submit the question to a vote under the aforesaid circum-

-

stances:

Without quoting the various statutes that might bear upon the subject, suffice
it to say in all of the laws in reference to bond issues, submitted to a vote of the
people, the usual provision of the particular law requires that the body authorized
to make the bond issue shall cause a resolution to be duly ceritfied to the Board
of Deputy State Supervisors of Elections, and thereupon it becomes the duty of the
said board to prepare the necessary supplies for the election on said bond issue.
This certificate is the authority to the Board of Elections for its action, and no
duty devolves upon the board to investigate and determine whether or not all of
the necessary regular steps leading up to the election have heen complied with.

I am of the opinion, therefore, that a board of elections, under the state of
facts set forth above, has no power to refuse to submit the question to a vote,
but that it is its duty to have prepared the necessary ballots and other supplies
for the conduct of the election. The question of whether or not some prior neces-
sary step has been taken is one with which the election board has no concern,

Very truly yours,
Tivoray S. Hogax
Allorney General.

391

CORPORATIONS—ARTICLES OF INCORPORATION OF LIBBY, McNEILL
AND LIBBY, A FOREIGN CORPORATION—WAIVERS OF PRO-
VISIONS CONTRARY TO OHIO LAW.

A foreign corporation licensed to perform certain acts which are not permis-
sible in Ohio, must waive such privileges before it will be permitted to do business
in Ohio.

Without such waiver, therefore, Articles of Incorporation of a foreign corpor-
ation which authorize ownership of stock in other companies, and severalty of pur-
pose contrary to the laws of Ohio, may not be filed until these provisions are
waived.

May 25, 1912.

Hox. Cras. H. Graves, Secretary of State, Columbus, Ohio.

DEeAr Sir:—I beg to acknowledge receipt of your letter of May 6th, which is
as follows:

“I am in receipt of a sworn copy of the articles of incorporation
of Libby, McNeill & Libby, a foreign corporation organized and exist-
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ing under the laws of the state of West Virginia, together with the state-
ment of said corporation under Section 179 et seq G. C. Two paragraphs
of the purpose clause of said corporation are as follows:

“Par. 6. To purchase or otherwise acquire, hold, sell, assign,
transfer, mortgage, pledge or otherwise dispose of shares of the capital
stock, bonds, debentures or other evidences of indebtedness of any other
corporation or corporations and while owning the same to exercise all
the rights and privileges of ownership, including the right to vote
thereon. )

“‘Par. 7. To carry on any other business whatsoever which the
corporation may deem proper or convenient to be carried on in connection
with any of the foregoing purposes, or calculated directly or indirectly,
to promote the interests of the corporation or to enhance the value of
its property; and to acquire, own, lease, operate and dispose of any and
all property, real and personal, necessary or convenient for the further-
ance thereof.

“Is it lawful for me as Secretary of State to file such sworn copy
of charter and such statement and issue the certificate authorized by
Section 178 et seq. G. C.?”

Section 178, General Code, provides in part as follows:

“Before a foreign corporation for profit transacts business in this
state, it shall procure from the secretary of state a certificate that it
has complied with the requirements of law to authorize it to do Dhusiness
in this state, and that the business of such corporation to be transacted
i this state, is. such as may be lawfully carried on by a corporation,
organized under the laws of this state for such or similar business, or if
more than one kind of business, by two or more corporations so incor-
porated for such kinds of business exclusively.”

Section 179 provides as follows:

“Before granting such certificate, the secretary of state shall require
such foreign corporation to file in his office a sworn copy of its charter or
certificate of incorporation, and a statement under its corporate seal set-
ting forth the following: The amount of capital stock of the corpora-
tion, the business in which it is engaged or in which it proposes to en-
gage within this state; the proposed location of its principal place of
business within this state; and the name of a person designated as pro-
vided by law, upon whom process against the corporation may be served
within this state. The person so designated must have an office or place
of business at the proposed location of the principal place of business
of the corporation.”

I am of the opinion that under Section 178 of the General Code a foreign
corporation applying for certificate of admission may waive or relinquish any
corporate franchise which it may possess under the laws of its parent state, which
could not lawfully be exercised in Ohio. That is to say, a corporation having,
under its charter, powers not recognized as lawful by the laws of Ohio, may state
that it does not propose to exercise such powers in this state and may be licensed
to exercise its remaining powers only.
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In my opinion the corporation in question may not lawfully be licensed to
transact business in Ohio without waiving, in the manner already suggested, its
power to exercise full ownership of the stock of other corporations. You are
aware of the well settled rule in this jurisdiction, to the effect that a corporation
may not be organized for the principal purpose of owning the stock of other
corporations and may not own such stock in the exercise of the powers incidental
to another lawful purpose, excepting to the extent that it may acquire and hold
the stock of other kindred but not competing corporations. I have already dis-
cussed the decisions and statutes establishing these principles, in other opinions
addressed to your department.

Paragraph 7 of the articles of incorporation above quoted should either be
waived by the applicant company or the statement should be made that no business
will be carried on in Ohio and no right of ownership exercised thereunder, in-
consistent with the laws of Ohio.

Section 178 of the General Code, as above quoted, authorizes foreign corp-
orations to be admitted to do any business which might lawfully be done by more
than one corporation organized under laws of Ohio. The effect of this provision
is to reverse, as to foreign corporations, the rule of singleness of purpose which
is imposed upon domestic corporations under Section 8636, General Code, as con-
strued in State ex rel vs. Taylor, 55 O. S. 67. The mere fact, therefore, that para-
graph 7 is general and authorizes the doing of any and all kinds of business
deemed proper and convenient in connection with its other purposes, by its man-
agers, would not render the whole of paragraph 7 objectionable if the same were
qualified as above stated; if no such qualifying statement were made in the appli-
cation, however, the same should be refused by you.

Very truly yours,
TimorrY S. Hocanw.
Attorney General.

395.

FOREIGN CORPORATION—ARTICLES OF INCORPORATION OF KATAR-
NO COMPANY—OWNERSHIP OF STOCK OF OTHER COMPANIES

—WAIVER.

A foreign corporation whose articles of incorporation include the right to
own stock in other kindred and nown-competing companies, cannot do business in

Ohio without a waiver of this provision.
May 25, 1912.

Hon. CrarLes H. Graves, Secretary of State, Columbus, Ohio.

Dear Sir:—Answering your letter of May 13th, submitting the application
of the Katarno Company, a corporation of the State of New York, for a license
to do business in Ohio, and calling my attention to certain paragraphs of the Articles
of Incorporation of said company, found on pages two and three thereof, I beg
to state that in my opinion vou should not issue the certificate for which supplica-
tion i1s made unless the corporation disclaims and waives the exercise of the
powers therein referred to, in the State of Ohio. Said paragraphs are as follows:

“To acquire by subscription, purchase or otherwise, hold, deal in and
with, lease, grant, exchange, sell, pledge, mortgage, hypothecate or other-
wise dispose of or turn to account the property, good will, stock, bonds
or other obligations or evidences of indebtedness of any other corporation
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or association, domestic or foreign, and to issue in exchange therefor
she property, good will, stock, bonds or other obligations or evidences of
indebtedness of this corporation.

“To aid in any manner any corporation or association of which any
stock, bonds, securities, or other evidence of indebtedness are held by
the corporation; and to do any acts or things designed to protect, pre-
serve, improve or enhance the value of any such stock, bonds, securities
or other evidences of indebtedness.”

Under the settled common law of Ohio the power of one corporation to acquire
and own, on its own behali, the shares of stock of other corporations is limited to
those of kindred but not competing companies. I need not cite to you the decisions
of our supreme court and the statutory provisions which establish this well under-
stood rule. The powers enumerated in the above quoted paragraph are not ob-
jectionable, however, excepting in so far as they relate to the acquisition and con-
trol of the stock of-other corporations.

I herewith return papers submitted to me.

Very truly yours,
TimorrY S. Hocax.
Aitorney General.

401.

LICENSE OF LOAN BUSINESS—LOANING ON SALARIES AND LOAN-
ING ON CHATTELS ARE DISTINCT BUSINESSES.

The business of loaning on salaries, and of loaning on chattels, are treated
disjunctively in the relative statutes and it is evidently the intent that a separate
license be required for each business.

May 31, 1912,

Hox~. Cuarces H. Graves, Secretary of State, Columbus, Ohio.

Dear Sir:—I beg to acknowledge the receipt of your letter of May 8th, re-
questing my opinion upon the following question:

“May the Secretary of State issue a single license authorizing an ap-
plicant to engage in the ‘business of making loans upon chattels or per-
sonal property’ and ‘of purchasing or making loans upon salaries or wage
carnings,” or if a person wishing to engage in both of such kinds of busi-

ness would it be necessary for him to procure two separate licenses?”

designated as Sections 6346-1 and 6346-7, inclusive:
I quote the following sections of the Act of June 7, 1911, 102 O. L. 469, therein

“Section 6346-1. No person, firm or corporation except banks and
building and loan associations shall engage or continue in the business
of making loans upon chattels or personal property of any kind whatso-
ever or of purchasing or making loans upon salaries or wage earnings
without first having obtained a license so to do from the secretary of
state. * * * %

Section 6346-2. Application for license to conduct such business must
be made in writing to the secretary of state and shall contain the full
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names and addresses of applicants, if natural person, and in case of firms
or incorporated companies, the full names and addresses of the officers
and directors thereof and under law or laws incorporated, the kind of
business which is to be conducted, whether chattel mortgage or salary
loan; the place where such business is to be conducted and such other in-
formation as the secretary of state may require. The fee to be charged
for said license shall be ten dollars per annum and such amoun: must
accompany the application. Each license granted shall date from the first
of the month in which it is issued and shall be granted for the period
of one year, subject to revocation, as provided in this act, and such
license shall be kept conspicuously displayed in the place of business of
the license.”

I find nothing in the remaining sections of the act in any way negativing
the inference which I have drawn from the above quoted provisions.

In my opinion the legislative intention embodied in the act from which quo-
tation has been made is that separate licenses shall be issued for the business of
making chattel loans, and for that of making salary or wage loans. The language
relating to the two classes of business is phrased disjuntively wherever it is used
in the act, and it clearly appears from Section 2, above quoted, that the license in
question covers only one kind of business; otherwise, the words “or both” would
have been inserted therein after the phrase “the kind of business which is to be
conducted whether chattel mortgage or salary loan.”

Very truly yours,
TimoraY S. HogaN.
Attorney General.

403.

CORPORATION WHOSE ARTICLES OR CERTIFICATE OF AUTHORITY
HAVE BEEN CANCELLED, STILL “EXISTS” FOR TWO YEARS—
NEW CORPORATION CANNOT HAVE SIMILAR NAME.

Under Section 5511, General Code, a corporation whose articles of incor-
poration or certificate of authority have been cancelled by the Secretary of State
for non-payment of fees or failure to report, still has two years within which it
may be reinstated and pending such time, such corporation must be deemed to be
existing within the intendment of Section 8628, General Code, prohibiting the filing
of Articles of Incorporation whose name is similar to that of an existing corpora-
tion.

May 31, 1912,

Hon. CrarLes H. Graves, Secretary of State, Columbus, Ohio.

Dear Sir:—I beg to acknowledge receipt of your letter of May 6th, requesting
my opinion upon the following question:

“In view of the provisions of Section 5511, General Code, found
on page 252, Volume 102, Ohio Laws, should the secretary of state file
articles of incorporation wherein the name of the proposed corporation
is that of one of the corporations whose articles of incrporation or cer-
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tificate of authority has been cancelled by the secretary of state, according
to the provisions of said Section 5309, General Code, before the expira-
tior. of two years after such cancellation?”

The {ollowing provisions of the General Code are involved in your query:

“Section 8628. The secretary of state shall not file or record any
articles of incorporation wherein the corporate name is likely to mislead
the public as to the nature or purpose of the business its charter
authorizes, nor if such name is that of an existing corporation, or so
similar thereto as to be likely to mislead the public, unless the written
consent of the existing corporation, signed by its president and secretary,
be filed with such articles.

Section 5509, being Section 120 in the Act of June 2, 1911, 102 O. L. 251, pro-
vides :

“corporation * ¥ * * * ¥ {fajls or neglects to make any such report
or return or to pay any such tax or fee for ninety days after the time
prescribed in this act for making such report or return or for payving such
tax or {ee, the commission shall certify such fact to the secretary. The
secretary of state shall thereupon cancel the articles of incorporation of
any such corporation which is organized under the laws of this state
* k% % % or cancel the certificate of authority of any such foreign corpora-
tion to do business in this state * * * *  Thereupon all the powers,
privileges and franchises conferred upon such corporations, by such
articles of incorporation or by such certificate of authority shall cease
and determine. The secretary of state shall immediately notify such do-
mestic or foreign corporation of the action taken by him.”

Section 3511, being Section 122 of the same act, provides:

“Any corporation whose articles of incorporation or certificate of
authority * * * has been cancelled by the secretary of state * * * upon the
filing within two vears after such cancellation, with the secretary of state,
of a certificate from the commission that it has complied with all the
requirements of this act and paid all taxes, fees or penalties due from it,
and upon the payment to the secretary of state of an additional penalty
of one hundred dollars, shall he entitled again to exercise its rights,
privileges and fanchises in this state, and the secretary of state shall can-
cel the entry made by him under the provisions of section one hundred
and twenty of this act, and shall issue his certificate entitling such corpor-
ation to exercise its rights, privileges and franchises.”

There are no other statutes relating to the subject matter in question. There
is no provision requiring the modification of any of the provisions of the articles
of incorporation of a company whose corporate authority has been revoked, upon
the requalification of such corporation, under Section 5511 supra. That is to say,
it is not provided that if within the two years another corporation acquires the
use of the name of the moribund corporation, the latter, upon its resurrection, so
to speak, must amend its articles of incorporation so as to change its name,

The act of 1911, then, lacks definite provisions which might shed light upon
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the question. Section 8628, naturally enough, is equally silent, that sectior having *
lleen enacted at a time when the proceeding outlined in Section 5509 and 3511 was
unknown. .

It is obvious, therefore, that the answer to your question must be furnished
by implication. Section 8628 preserves the right of “an existing corporation” to
its corporate name. Primarily, of course, a corporation does not “exist” when it
has no right to exercise any corporate privileges, franchises and powers. This
is the situation apparently with respect to a corporation whose articles of incorp-
oration have been cancelled under Section 5509, which said section expressly pro-
vides that “thereupon the powers, privileges and franchises conferred upon such
corporation * * * shall cease and determine.”

I am of the opinion, however, that the statutory provision last above quoted
is not strictly accurate. It is not true that all the privileges conferred upon a
corporation by its articles of incorporation are taken away when they are can-
celled under Section 5509; there still remains the privilege of recreating the cor-
poration under Section 5511. This is a corporate privilege to be exercised by the
corporation as such, and not by individuals, as is clear from an examination of
Section 5511. Manifestly, then, if this privilege exists, and if it is to be exercised
by the corporation as such, the corporation must continue to exist; if this be not
the case the words of Section 5511 have no meaning; that section expressly pro-
vides that the corporation may file the certificate and receive from the secretary
of state his certificate entitling it to exercise its rights, privileges and franchises.

From all the foregoing, then, I think it is apparent that a corporation whose
articles of incorporation have been cancelled under Section 5509 by the secretary
oi state continues in existence, but, so to speak, in a state of suspended animation.

The only remaining question is as to whether the existence of the corporation,
under these circumstances, is such an existence as is contemplated in Section 8628.
1 am of the opinion that it is. The last named section is primarily intended for
the protection of the public, although the, provision respecting the securing of the
consent of the officers of the existing corporation to the use of its name by a
proposed corporation shows that the purpose of the section embraces also the
protection of the rights of the existing corporation. It is from the standpoint of
the public interest, therefore, that I think the solution of this question ought to
be worked out.

I have already adverted to the fact that there is no method provided for a
compulsory change of name on the part of a reviving corporation in case its name
has been assumed by another corporation, formed within the two vear period re-
ferred to in Section 5511. I do not think that such a provision can be implied;
the statute being silent, I am of the opinion that the secretary of state could not
require’ a dormant corporation, upon restoration to its full privileges, to select
another name for that reason. That being the case, if after the cancellation
of its articles by the secretary of state, under Section 5509, the name of an existing
corporation is chosen by the promoters of a new corporation, and articles of in-
corporation are issued to them by the secretary of state, authorizing the use of
such name, and if, further, upon the filing of the certificate prescribed by Section
5511 by the original corporation, and the payment of the penalty therein provided
for, it would be the duty of the secretary of state to issue a certificate entitling
the original corporation to the exercise of all its rights, privileges and franchises,
including the right to the name it formerly had, then, and in that event, the very
evil aimed at by Section 8628 would come into existence. There would then be two
corporations having the same name, and the public injury which might, and doubt-
less would, result would be just as great as in the case of the formation of a new
corporation having the name of a corporation existigg in the full sense of the word.



ANNTAL REPORT OF THE ATTORNEY GENERAL- 51

Tor the reasons ahove set forth, then, T am of the opinion that until the two
vears, referred to in Section 5511, General Code, have expired, the corporation )
whose articles of incorporation have been cancelled by the secretary of state, under
Section 5509, continues to be an ‘“existing corporation” within the meaning of
Section 8628, General Code, and that the secretary of state is without power to
file or record the articles of incorporation of another corporation having the same
name. '

Very truly yours,
Tiyoray S. Hocax.
Attorney General.

405.

CORPORATIONS ORGANIZED FOR ENTERTAINMEXNT, RECREATION
AXND SOCIAL BETTERMENT OF ITS MEMBERS—ARTICLES OF IN-
CORPORATION—“MUTUAL CORPORATIONS"—'BENEVOLENT AND
CHARTIABLE PURPOSES.”

A corporation organized for the “entertainment, recreation and social better-
ment of its members and all others” is not a corporation organiced strictly for
benevolent and chartitable purposes, within the meaning of paragraph 4, Section
176, General Code, providing for a fee of $25 for mutual corporations so organized.

Inasmuch as Insurance companies cannot constitute “benevolent and charitable
enterprises’ as the term is generally used in the statutes, it is therefore not clear
that all mutual corporations must be Insurance corporations.

A corporation, however, formed for the purpose of the entertainment, recrea-
tion, and social betterment of its members alone, is for no better veason, a mutual
corporation than is a corporation formed for the financial betterment of its mem-
bers alone wherein the members do not bear the losses. Such a corporation, theve-
fore, must be deemed “not organized for profit and not mutual in its character”
and the fee chargeable therefore, is $2.00 in accordance with paragraph S, Section
176, General Code.

May 31, 1912,

Hox~. Cuaries H. Graves, Secretary of State, Columbus, Ohio.

Dear Sir:—I beg to acknowledge receipt of your letter of May 8th in which
you request my opinion upon the following questions:

“The purpose clause of the Articles of Incorporation of a corpora-
tion not for profit is as follows:

% % #Gaid corporation is formed for the purpose of ‘the entertain
ment, recreation and social betterment of its members and all others, in
providing ¢lub rooms, camping locations, and all the necessary accoutre-
ments and furnishings of the same, which would tend to the entertain-
ment, amusement, recreation and social betterments of its said members
and othcrs.”

“I would he pleased to have your opinion as to what the lawful
fee is for filing .Articles of Incorporation with the purpose clause so
written.”’

Paragraph 4 of Section 176 of the General Code provides that the fee for
filing Articles of Incorporation of “a mutual corporation not organized strictly
for benevolent or charitable purposes” shall he $25.00.
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The purpose clause which you quote to me shows that the corporation is
organized partly for benevolent and charitable purposes. It is not, however, or-
ganized strictly for such purposes. So long as its capital and funds are devoted
in part to the entertainment, recreation and social betterment of members, it is
not organized “strictly” for benevolent or charitable purposes.

Paragraph 5 of the same section above quoted provides that the fee for filing
the articles of incorporation of “corporations not organized for profit, and not
mutual in their character” shall be $2.00. The question which arises, then, is as to
whether this corporation, measured by its purpose clause, as above quoted, is “a
mutual corporation.”

Although the words and phrases above referred to have been in the statute
ever since its original enactment, and although, also, they must have been given
a practical interpretation by your department from time to time, I confess that the
distinctions which they imply seem to me to be somewhat difficult to grasp from
the purely legal standpoint.

Permit me, in this connection, to point out certain inferences which naturally
arise from the language employed in the statute. Paragraph 4 of Section 176
is in full as follows: .

“4. For filing articles of incorporation of a mutual life insurance
corporation having no capital stock, or of other mutual corporations not
organized strictly for benevolent or charitable purposes and having no
capital stock, twenty-five dollors, except as hereinafter provided.”

From this peculiar language but two conclusions logically follow: 1. Not all
mutual corporations are life insurance corporations. 2. Some mutual corporations
are corporations organized solely for benevolent or charitable purposes.

In the same connection I beg leave to point out an inference which does not
arise from this language: Some mutual corporations are not insurance corpora-
tions. That is to say, at first blush it would appear from the language employed in
paragraph 4 that the general assembly had in mind the existence of mutual cor-
porations other than insurance corporations. Such is not necessarily the case. It is
inferable that the legislature had in mind other mutual companies other than mutual
life insurance companies, but not that the reference is to other mutual companies
than any kind of insurance companies.

A contrary inference, however, arises from the second primary inference
above referred to. That is to say, if some mutual companies are companies or-
ganized strictly for benevolent or charitable purposes, then some mutual corpora-
tions are not insurance corporations, unless we assume that the legislature did not
use the words “benevolent and charitable” in the exact sense in which they are
used in taxation statutes, for example. That is to say, the doing of an insurance
business is not a benevolent or charitable enterprise in the strict sense of the words.
Of course, there is a large class of societies, such as fraternal beneficiary societies,
and the insurance branches of fraternal orders, the purposes of which are commonly
referred to as benevolent and charitable. Most of these societies are conducted
upon what is technically known in insurance law as “the mutual plan” yet, the
“benevolent” and the “charitable” features which such societies promote are con-
fined to a field so restricted as not to come within the definition of the word
“charity” as formulated in the principles of equity, or in the laws relating to
exemption from taxation.

I fear that further analysis of these statutes but tends to confusion. There-
fore 1 do not dwell upon the significance of the phrase “except as hereinafter
provided” as used in paragraph 4, but turn at once to a simple analysis of para-
graph 5 of Section 176, which, in full, is as follows:
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“For filing articles of incorporation formed for religious, henevo-
lent or literary purposes; or of corporations not organized for profit and
not mutual in their character, or of religious or secret societies: or
societies or associations composed exclusively of any class of mechanics,
express, telegraph, railroad or other employes, and formed exclusively
for the mutual protection and relief of members thereof and their
families, two dollars.”

From this paragraph it logically follows that there are corporations not for
prolit which are not mutual in their character, other than those formed for re-
ligious, benevolent or literary purposes, or religious or secret societies, or mutual
aid societies composed of employes of certain establishments. In view of the fore-
going anaylsis, the problem of the practical application of the two paragraphs of
Section 176, above quoted, consists of an effort to identify and point out the char-
acteristics of two classes which are evidently different and distinct in the minds
of the legislature, namely : .

1. Mutual corporations other than life insurance corporations, not organized
strictly for benevolent and charitable purposes, and having no capital stock.

2. Corporations not for profit and not mutual in their character, other than
those otherwise referred to in paragraph 5, supra.

I have searched diligently in the lexicons and in the law books for a definition
of the term “mutual corporations.” I have found no such definition, except in the
Law of Insurance. The ordinary meaning of the term “mutual” imports reciprocal
acts, conduct or promises as among two or more persons. Thus, in the law of
contracts, those promises or obligations are “mutual” which, being made as be-
tween two parties, constitute each a consideration for the other. In this sense
every corporation, whether having a capital stock or not, is “mutual.” The con-
sideration upon which one subscribes for the capital stock of a business corpora-
tion is the like subscription made by others to the same enterprise. It will not do,
therefore, to apply this broad definition to the word “mutual’ as used in connection
with the word “corporation” in the section above quoted.

A secondary meaning given by lexicographers to the word “mutual” and by
them described as an improper use of the term, is defined as follows:

“Possessed, experienced or done by two or more persons or things
at the same time; common; joint; as, mutual happiness; a mutual effort.
(Webster's International Dictionary.)”

This definition cannot be accepted here. In the first place I am unable to
find that it has ever been accepted in law. In the second place it is a term which
like the same word in the other sense just discussed, might be indiscriminately ap-
plied to all corporations.

I think it is perfectly apparent that the word “mutual” as used in these
statutes, refers to a class of corporation less extensive than the whole. Therefore
it will not do to say that the legislature had in mind any corporation in which the
capital of the different members or stockholders is to be contributed to the end
that all may share in the benefit derived from its use, for that is characteristic of
all corporations. Therefore, if a corporation be formed for the purpose of the
entertainment, recreation and social betterment of its members alone, it does not
follow that it is for that reason a mutual corporation, anymore than a business
corporation, formed for the purpose of the financial betterment of its stockholders
would be a mutual corporation.

The legislature must be presumed to have used the phrase under discussion
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in some accurate and definable sense. It will not be supposed that the General
Assembly used terms losely, or employed words in a fee section like Section 179,
not capable of definition from examination of other sections enacted by it. I be-
lieve, therefore, that, in search of a definition for the phrase “mutual corporation’
we ought to turn first to other sections of the General Code.

Section 8666 of the General Code provides as follows:

“The trustees of a corporation created for a purpose other than
profit, shall be personally liable for all debts of the corporation b